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Third party issues in family law proceedings: What you need to know for third 
parties who wish they didn’t have to know 


A Introduction 


1.1 In increasing numbers, family law practitioners are required to consider a range of issues involving third parties to 
disputes in family law proceedings. “Third parties”, in this sense, will often have a wide meaning, including related 
and unrelated corporate or trust entities, parents, children, business partners and other commercial partners 
such as Banks. A consideration, however, of the authorities shows a tendency for third party disputes to involve 
corporate and trust entities with varying degrees of connection to the spouses involved in the dispute. 


1.2 One such scenario could be: 


(a) The Dysfunctional Family Trust is established during the parties’ marriage with a trustee named Handout Pty 
Ltd. For the last ten years, the trust has been paying the school fees, chipping in for overseas holidays, 
liposuction and the husband's addiction to slow race horses. 


(b) After the husband and wife have received distributions that take them to the extent of the lower tax brackets, 
Dysfunctional makes a variety of paper distributions to some family company or impoverished adult child. The 
money generally does not flow to the adult child or family company, because it’s already been spent at the 
New Zealand bloodstock sales. The accountant determines the income distributions at the end of the year. 
The loan accounts in the trust are a mystery to the husband and the wife. All they know is that they have told 
their accountant that they do not want to have to pay too much tax. 


(c) Finally when the children are old enough to be packed off to university, the wife packs her bags and moves to 
the riverfront four bedroom unit owned by the trust. 


(d) Suddenly, Dysfunctional gets a mind of its own. The cross mother-in-law and the dissolute brother in the 
Philippines assume a significance they have not previously held. The bills of the riverfront unit are unpaid. 
Everyone begins to look for the trust deed and the deeds of amendment. The name of the trustee is changed 
from Handout Pty Ltd to Tell Her She’s Dreaming Pty Ltd. 

(e) At this point, acting for the wife, you've got a sinking feeling that the stage is set for a vitriolic stoush, and 
you're hoping that your most disliked opponent does not appear on the other side, and start faxing you 15 
page letters at 5.00pm. 


1.3 This paper is about what to do next. 

2. Considering competing interests in family law matters 

2.1 Whether you are approached by the wife; the husband, the cross mother-in-law or the dissolute brother, for 
themselves or for Handout Pty Ltd, the first thing you will say is “bring me the financial statements and tax 
returns” and the second thing is “bring me the trust deeds and deeds of amendments”. From a practical 
perspective, you should be scouring those documents, assuming it is a discretionary trust, for such things as: 
(a) the identity of the beneficiaries; 
(b) whether there is any distinction between the income and capital beneficiaries; 
(c) whether it is a discretionary trust in its entirety or as to part; 


(d) whether there are default beneficiaries; 


(e) who has the power to appoint or remove the trustee; 
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(f) what are powers of the trustee; 


(g) to whom distributions have been made in the past; 
(h) what are the loan accounts; and 


(i) what restructures or amendments to the trust deeds have occurred during the marriage (and, if so, the timing 
of those against any difficulties in the marriage). 


2.2 If the interest is a shareholding in a company that is not a corporate trustee, you should be checking the 
constitution/articles to for the powers attached to the classes of shares: voting rights; dividend rights; distribution 
of capital on wind up. 


2.3 If itis not a discretionary trust, then you will be ascertaining who holds the fixed interests and what the powers of 
the trustee are. 


2.4 Thereafter, the issues that will rear their head in a case that potentially involves third parties and trusts are, 
ordinarily: 


(a) Is there a significant asset where the legal ownership does not reflect the beneficial ownership, requiring a 
party to seek (or oppose) the court making a declaration of trust about the ownership of that asset? This issue 
is about implied trusts, not express trusts such as Dysfunctional Family Trust. This issue is later addressed 
under the heading of Implied Trusts. 


(b) Isit matrimonial property? In other words are the assets of the trust able to be treated as part of the 
matrimonial pool? Happily for those of us who find it hard to concentrate on third parties and trusts, the 
answer these days is often yes. But with the cross mother in law and the dissolute brother waving their 
swords in the Dysfunctional Family Trust, it’s not looking so straight forward. 


(c) Ifthe answer is yes, it is property, then the next question is, does the amount one party seeks necessitate a 
payment or transfer from the trust? If there are other personally held assets from which the order could be 
satisfied, then the matter is more straightforward because no orders are likely to concern the trust. If it is 
apparent that the controller of the trust (whether the husband, wife or both) will facilitate the transfer of 
whatever is needed for the property orders then sometimes the trustee will need to be a party to the eventual 
orders but the matter is still relatively straightforward. If the trust holds the lion’s share of the assets and the 
husband controls the trust, and is unenthusiastic about the orders (such as the now infamous Dr Spry), then 
this will require specific consideration and attention. For some time, there has been uncertainty about 
whether or not, irrespective of whether the assets of a trust were included in the property available for 
division, orders could be made against that property directly. Based upon the Full Court’s decision in 
Stephens [2009]', even absent an application under Part VIIIAA, it appears that it is open for such orders to be 
sought and any “shackles” over trust assets have, at this stage, been further lifted?. 


(d) If a spouse has a shareholding in a company that is not a corporate trustee, how do we value a minority 
shareholding; or take into account that the spouse has shares with no voting entitlement; or no dividend 
entitlement, or is being oppressed? 


(e) If there are parties involved in this trust, beyond the husband and wife, you need to consider how to value “an 
interest” in it. Is it a fixed income entitlement, a fixed capital entitlement, a purely discretionary entitlement 
where the tap can be turned off tomorrow without the spouse being able to prevent it, or a contingent interest 
that may wax and wane depending on births and deaths? 


1 Stephens v. Stephens & Ors (2007) FLC 93-336 
? The application of Dr Spry for special leave to appeal from the Full Court's decision was dismissed by the High Court on 30 July 2010 
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(f) Do you need to restrain the trustee or other parties, or compel certain actions by them to protect what you 
assert is part of the matrimonial pool, or to obtain it for your property entitlement? If so, who do you join, and 
what orders do you seek? 


2.5 The answers to these questions will chart a course for the proceedings. Of these issues, the most vexed are the 
last two: 


(a) how to value the interest; and 
(b) what orders to seek. 


2.6 Once these decisions are made about the direction of the proceedings, there will remain a number of issues that 
will need to be taken into account and we will expand on these further in the paper under the heading “Part 
VIIIAA”. Those issues include: 


(a) Procedural fairness must be given to the trustee company including notice to all beneficiaries. 


(b) Where necessary, an indemnity may be available to the trustee company under section 90AH who carries out 
the terms of the orders. 


(c) The Court has the ability under Part VIIIAA to override any trust deed or instrument and the ability to bind, 
under section 90AG, any subsequent trustee of a trust. 


3. Is it matrimonial property? 


3.1 Weare all familiar with the evolving dispute as to whether the assets of a trust are irrelevant to the proceedings, 
are a financial resource or are property. That dispute is most recently explored in the decisions of Kennon v. Spry 
and Stephens‘. The answer will depend upon many factors including the identity of the appointor, the control of the 
trustee and the history of acquisition and distribution of assets and income. If the legal title is held by a trust that 
bears the fingerprints of one spouse in considering those tests, then the assets of the trust (or the relevant portion 
of it) will often be in the pool of property. 


3.2 Probably the most commonplace scenario involving third parties in family law proceedings is that assets are 
owned by a trust purportedly controlled by one spouse, who has the capacity to direct loans or distributions? (even 
if, like Dr Spry, they have disclaimed their role as beneficiary]. That control could be evidenced by their present 
position as appointor of the trust or their historic control over the trustee. 


3.3 If the assets of a trust are property in the pool, it does not necessarily follow that the trustee must be joined, 
unless the orders sought cannot be carried out or the property pool cannot be determined, without an order 
against a third party’. Particularly following the Full Court decision in Stephens’, we preferably should join the 
trustee only [and not inevitably) if there are insufficient assets elsewhere in the pool to satisfy the order sought by 
our client, or there are other particular concerns in relation to enforcement. For example, if the Dysfunctional 
Family Trust is controlled by the husband and it holds assets worth $4 million, the assets owned by the husband 
and wife are worth $2 million and we represent the wife with an expected entitlement of 50%, if we have not joined 
the trustee, then orders against the husband compelling him to do certain acts as a director of Handout Pty Ltd 


3 All generic references to Kennon v. Spryinclude Kennon v. Spry [2008] HCA 56, and the more recent consideration of enforcement 
issues by the Full Court, culminating in their further decision delivered on 24 December 2009 

* Supra 

5 A sequence of cases, from Ashton & Ashton (1986) FLC 91-777; Stein & Stein (1986) FLC 91-779; Goodwin & Goodwin Alpe (1991) FLC 
92-192: Davidson & Davidson (1991) FLC 92-197; Harris & Harris (1991) FLC 92-254 

é We are taking some liberty here, in treating the assets owned by the trust as the “property”. Technically, the “property” is the spouse’s 
interest as an object of that trust. 

7 Supra 
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may not suffice, despite the Full Court's view in Stephens’. The corporate trustee should, in our view, be joined if it 
is important for the execution of the orders. We will discuss this further later in the paper. 


3.4 In this paper, we have assumed that a conclusion must be reached by the Court as to whether an asset is property 
or a financial resource in such a situation. That is not necessarily so, according to Hurst & Weber’. However, 
where the assets of a trust are a significant proportion of the property pool, it seems inevitable that as a first step, 
a finding must be made as to whether the assets in the trust are property or a financial resource. 


3.5 Powers have always been conferred under the Act to either directly or indirectly bind third parties’. However, 
limitations on the Court’s power to affect third parties were set by the well known decision of the High Court of 
Australia in Ascot /nvestments Pty Ltd v. Harper. The High Court held that, though the Family Court may grant an 
injunction directed to a third party, or which may indirectly affect the position of a third party, it cannot do so if its 
effect would be to deprive a third party of an existing right, or to impose on a third party a duty which the third 
party would not otherwise be liable to perform - except in the case of shams and puppets. Gibbs J, as he then was, 
said in a well known passage: 


“The authorities to which | have referred [namely, Sanders v. Sanders, Antonarkis v. Delly, R v. Ross Jones; ex 
parte Beaumont, and R v. Dovey, ex parte Ross] establish that in some circumstances the Family Court has 
power to make an order or injunction which is directed to a third party or which will indirectly affect the position 
ofa third party. They do not establish that any such order may be made if its effect will be to deprive a third 
party of an existing right or to impose on a third party a duty which the party would not otherwise be liable to 
perform. The general words of ss. 80 and 114 must be understood in the context of the Act, which confers 
Jurisdiction on the Family Court in matrimonial causes and associated matters, and in that context it would be 
unreasonable to impute to the Parliament an intention to give power to the Family Court to extinguish the 
rights, and enlarge the obligations, of third parties in the absence of clear and unambiguous words”. 


3.6 In 2004, when the Part VIIIAA amendments to the Act commenced, the constitutional validity of sections 90AE and 
90AF were predicted to be challenged, particularly as to whether they are laws “with respect to marriage, divorce, 
matrimonial causes, or incidental thereto”!?. It is beyond the scope of this paper to consider that issue in more 
detail’. 


4. Part VIHAA of the Family Law Act 


4.1 On 17 December 2004, by the operation of the Family Law Amendment Act 2003, Part VIIIAA of the Act 
commenced. Part VIIIAB of the Act now extends the operation of Part VIIIAA to de facto relationships. Portions of 
that legislation are repeated underneath, at some length. But before delving at any length into the portions of Part 
VIHAA that might found the basis of joinder of a third party or the power to make orders against them, it is 
pragmatic to first consider to what degree Part VIIIAA is the source of the power that the court is asked to 
exercise. 


4.2 The prevailing view is that Part VIIIAA is not an avenue to increase the property pool for division. It is a mechanism 
to divide up the pool that already exists. Since Kennon v. Spry, with the development of what may be included in 
matrimonial property and adjusted by section 79, there is more fertile ground for practitioners to grow that 
property, but that is not as a result of Part VIIIAA. It is infrequent that a party will be making an application that has 
been enabled only by Part VIIIAA, such as an application to alter a creditor’s entitlements. 


ê Supra 

7 [2009] FamCAFC 137 

10 Sanders v. Sanders (1967) 116 CLR 366; Antonarkis v. Delly(1976) 1 Fam LR 11, 334; FLC 90-063; Æ v. Dovey; ex parte Ross (1979) 5 
Fam LR 1; FLC 90-616 

" (1981) 148 CLR 337; 33 ALR 631; 6 Fam LR 591; FLC 91-000 

12 The Hon Brereton, J “Part VIIIAA of the Family Law Act Update: Orders and Injunctions Binding Third Parties” delivered at the Family 
Law Residential October 2005 

13 See for example Minnery, section “Will Part VIIIAA Survive Constitutional Challenge” Australian Family Lawyer March 2006. 
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The object of Part VIIIAA is stated in section 90AA: 


“The object of this Part is to allow the court, in relation to the property of a party to a marriage, to: 
[a] make an order under section 79 or 114; or 
[b] grant an injunction under section 114; 

that is directed to, or alters the rights, liabilities or property interests of a third party.” 


A third party is defined in section 90AB as “a person who is not a party to the marriage”. A person is defined to 
include a “body politic or corporate” 14. 


The scope in this part of the Act is extensive. Section 90CA states: 


1) This Part has effect despite anything to the contrary in any of the following [whether made before or 
after the commencement of this Part): 


fa] any other law (whether written or unwritten] of the Commonwealth, a State or Territory; 
[b] anything in a trust deed or other instrument. 


(2) Without limiting subsection (1), nothing done in compliance with this Part by a third party in relation to 
a marriage is to be treated as resulting in a contravention of a law or instrument referred to in 
subsection (1).” 


The effect of section 90CA is that the Court can look behind or disregard the constraints of instruments. It permits 
the Court, upon an appropriate application, to make orders which deal with third parties’ rights, even contrary to 
State or Commonwealth law. In order to protect third parties against which orders such are made, namely an 
order contrary to a law or instrument, by this part third parties shall not be held in contravention of law or any 
instrument . 


Part VIIIAA permits “debt adjustment”. Pursuant to section 90AD, “a debt owed by a party to a marriage is to be 
treated as property for the purposes of paragraph [ca] of the definition of matrimonial cause in section 4” and “for 
the purposes of paragraph 114(1)(e), property includes a debt owed by a party to a marriage’ 15. 

Part VIIIAA sets out the procedural process to be applied to third parties in applications pursuant to sections 79 
and 114 of the Act and accordingly, an application against a third party must invoke either or both of these heads of 
power. 

By an application under section 79, the following orders can be sought: 


(a) Pursuant to section 90AE(1): 


(i) an order directed to a creditor of the parties to the marriage to substitute one party for both parties in 
relation to the debt owed to the creditor; 


(ii) an order directed to a creditor of one party to a marriage to substitute the other party, or both parties, 
to the marriage for that party in relation to the debt owed to the creditor; and 


14 Section 22 of the Acts /nterpretation Act 1901 
15 Section 90DA of the Family Law Act 1975 
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(iii) an order directed to a creditor of the parties to the marriage that the parties be liable for a different 
proportion of the debt owed to the creditor than the proportion the parties are liable to before the 
order is made; 


liv) an order directed to a director of a company or to a company to register a transfer of shares from one 
party to the marriage to the other party”. 


(b) Pursuant to section 90AE(2): 
(v) directs a third party to do a thing in relation to the property of a party to the marriage; or 


(vi) alters the rights, liabilities or property interests of a third party in relation to the marriage. 





4.10 By an application under section 114, the following orders can be sought: 
(a) Pursuant to section 90AF(1): 
(i) make an order restraining a person from repossessing property of a party to a marriage; or 
(ii) grant an injunction restraining a person from commencing legal proceedings against a party toa 
marriage. 
(b) Pursuant to section 90AF(2): 
(i) directs a third party to do a thing in relation to the property of a party to the marriage; or 
(ii) alters the rights, liabilities or property interests of a third party in relation to the marriage. 
4.11 Sections 90AE(3), 90AE(4), 9OAF(3) and 90AF[4) set out the limitations which must be observed by the Court when 
being asked to make orders which affect the rights of third parties as follows. 
(a) Pursuant to section 90AE(3) and 90AE(4): 
(8) The court may only make an order under subsection (1) or (2) if: 
la} the making of the order is reasonably necessary, or reasonably appropriate and adapted, to effect 
a division of property between the parties to the marriage; and 
[b] if the order concerns a debt of a party to the marriage--it is not foreseeable at the time that the 
order is made that to make the order would result in the debt not being paid in full; and 
(c] the third party has been accorded procedural fairness in relation to the making of the order; and 
ld) the court is satisfied that, in all the circumstances, it is just and equitable to make the order; and 
le] the court is satisfied that the order takes into account the matters mentioned in subsection [4]. 
l4) The matters are as follows: 
la) the taxation effect lif any) of the order on the parties to the marriage; 
(b) the taxation effect [if any) of the order on the third party; 
[c) the social security effect [if any) of the order on the parties to the marriage; 
ld) the third party's administrative costs in relation to the order; 
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(e] if the order concerns a debt of a party to the marriage--the capacity of a party to the marriage to 
repay the debt after the order is made; 


[f] the economic, legal or other capacity of the third party to comply with the order; 


lg) if, as a result of the third party being accorded procedural fairness in relation to the making of 
the order, the third party raises any other matters--those matters; 


(h] any other matter that the court considers relevant’. 
(b) Pursuant to section 90AF(3) and 90AF(4): 
(3) The court may only make an order or grant an injunction under subsection (1) or (2) if: 


fa] the making of the order, or the granting of the injunction, is reasonably necessary, or reasonably 
appropriate and adapted, to effect a division of property between the parties to the marriage; and 


lb) ifthe order or injunction concerns a debt of a party to the marriage--it is not foreseeable at the 
time that the order is made, or the injunction granted, that to make the order or grant the injunction 


would result in the debt not being paid in full; and 


(c] the third party has been accorded procedural fairness in relation to the making of the order or 
injunction; and 


(d) for an injunction or order under subsection 114(1]--the court is satisfied that, in all the 
circumstances, it is proper to make the order or grant the injunction; and 


fe] for an injunction under subsection 114(3)--the court is satisfied that, in all the circumstances, it is 
just or convenient to grant the injunction; and 


[f] the court is satisfied that the order or injunction takes into account the matters mentioned in 
subsection [4]. 


(4) The matters are as follows: 


la) the taxation effect [if any) of the order or injunction on the parties to the marriage; 

lb) the taxation effect lif any) of the order or injunction on the third party; 

(c] the social security effect [if any) of the order or injunction on the parties to the marriage; 
ld) the third party's administrative costs in relation to the order or injunction; 


le) if the order or injunction concerns a debt of a party to the marriage--the capacity of a party to 
the marriage to repay the debt after the order is made or the injunction is granted; 


[f] the economic, legal or other capacity of the third party to comply with the order or injunction; 


lg) if, as a result of the third party being accorded procedural fairness in relation to the making of the 
order or the granting of the injunction, the third party raises any other matters--those matters, 


(h] any other matter that the court considers relevant’. 
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4.12 In Hunt v. Hunt & Lederer & Ors", the operation and validity of Part VIIIAA was considered. In the judgment, 
O’Ryan J stated: 


‘when section 90AE(2] is read in conjunction with section 90AE(3), section 79 and Part VIIIAA generally, it is 
clear that what is contemplated is not some arbitrary invasion of the rights of a third party, but an alternation of 
those rights where they are sufficiently connected to the division of the property between the parties to a 
marriage”. 


4.13 Thus to the extent to which an order is made against a third party pursuant to Part VIIIAA, this order should be “in 
relation to the property of a party to the marriage”17. 


4.14 The object of Part VIIIAA intended that in relation to any order made pursuant to this Part, the Court is acting “in 
relation to the property of a party to the marriage”. However, in Hunt v. Hunt & Lederer & Ors, O’Ryan J 
considered that section 90AE(3)(A) (which is the section of Part VIINAA that limits the Court's powers to making only 
orders which are reasonably necessary or reasonably appropriate and adapted to effect a division of property 
between parties to a marriage) only gives “machinery to give effect to a decision already made”.18 


4.15 O'Ryan J's judgment has its roots in Warnick J's decision of BP and KS" where he stated: 


“[tlo linclude the assets of the trust in the pool] is a notional step in a process of reasoning, as distinct from the 
executive nature of a court order dealing with trust assets” .”° 


4.16 If this line of reasoning is adopted, and accordingly Part VIIIAA was intended to be confined to the machinery 
provisions first contemplated by Warnick J, then leaving aside procedural issues, the object of this part would be in 
relation to making orders dealing with trust assets - but only after a necessary finding in relation to the trust 
assets (at step one]. However, as discussed in this paper, a finding at step one is not always made. However, in our 
opinion, a finding would arguably be required that the capital or income of the trust was property of the marriage 
(or de facto relationship) before a Part VIIIAA order could be made. 


4.17 Some have argued that although Part VIIIAA is intended to apply only to the procedural rights of third parties and 
is not intended to extinguish or modify the underlying substantive property rights of third parties21, Part VIIIAA 
clearly facilitates an adjustment of underlying substantive property rights, as the wording of section 90AE does not 
contain the limitations which may have been intended. Further, in our opinion, it does so under the protection of 
90AC(2), permitting the Court to disregard other laws and to disregard instruments in the making of orders which 
arguably affect the underlying substantive property rights of third parties. The Honourable Justice Brereton 
commented that: 


“the new Part VIIAA evinces a plain intention to empower the Family Court to at least vary the rights and 
reduce those rights, of third parties” .”” 


4.18 Of course, third parties are given certain protections by the operation of Part VIIIAA as set out above, but do the 
protections afforded outweigh the risk to those third parties? Third parties do have the right to be heard in relation 
to not only whether or not the court has the capacity to make orders affecting them, but whether such discretion 
ought to be exercised by the court. 


4.19 During his speech at the 2005 Family Law Residential, The Honourable Justice Brereton commented that it was 
“prudent and sensible”? to continue to use more well established remedies to seek orders against third parties. 
The Honourable Justice Brereton also commented that although: 


'6 Unreported, Family Court of Australia, Sydney, 14 March 2006 

Section 90AA of the Family Law Act 1975 

18 Hunt v. Hunt & Lederer & Ors, Family Court of Australia, Sydney, 14 March 2006 at par 23 

1? (2003) FLC 93-157 

20 At par 79 

21 The Explanatory Memorandum 

22 The Hon Brereton, J “Part VIIIAA of the Family Law Act Update: Orders and Injunctions Binding Third Parties” delivered at the Family 
Law Residential October 2005 page 13 
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“matrimonial causes are confined to proceedings between a husband and wife the reality of modern life is such 
that the financial affairs of husbands and wives involves family companies and family trusts and are intertwined 


with the financial and property interests of family members, outsiders and “creditors’” .** 


4.20 The latter section of Part VIIIAA contains important strategic considerations for the parties to the marriage or de 
facto relationship to consider prior to seeking orders pursuant to this Part. For commercial reasons, the extent of 
the costs incurred by third parties ought be given substantial consideration in light of what is to be ultimately 
achieved by any application against a third party. The net gain, put simply, must be significant in light of what could 
potentially be oppressive and significant costs, borne by the parties to the relationship. Another significant issue 
for consideration before embarking upon such an application is the question of the indemnities which may be 
sought by the third parties in relation to the transactions themselves25. 


4.21 When contemplating any application in relation to trusts generally, it is imperative to consider issues regarding 
enforcement. In the matter of BP and KS26, the importance of enforcement issues were highlighted27. It is 
important to note that this matter was determined before the implementation of Part VIIIAA. 


4.22 In short, the wife came to the court to enforce a section 87 maintenance agreement, and sought orders that 
transferred the shares in a trustee company to her so that she could become the trustee of the trust, amend the 
trust as required, and obtain for her benefit the assets of the trust. The matter came before Warnick J and he 
found that: 


(a) the wife sought to become the trustee of the trust solely for the purpose of obtaining for herself the assets of 
the trust; 


(b) the wife had pre-determined that, if she was placed in control of the trustee, she intended to distribute capital 
to herself; and 


(c) the wife should have served her application on the beneficiaries of the trust. 


4.23 The application was dismissed upon a finding that the wife had gone beyond facilitating the maintenance 
agreement or even having an expectation of what may occur if she was put in the position of control of the trust, to 
pre-determining the issue and the capital distributions that she intended to make [to herself). 


4.24 Arguably, the point taken by Warnick J regarding whether the wife has an expectation or merely wished to 
facilitate orders, as against a clear intention, is now of less import. However, Part VIIIAA imposes not only 
procedural matters which ought to be taken into account, but also important ancillary considerations. The findings 
of BP and KS do however provide context for the procedural aspects of Part VIINAA. 


4.25 Some practical examples involving trusts and Part VIIIAA are the following: 


(a) Under section 79, an order requiring a director to transfer shares - for example, the transfer of shareholdings 
in a trustee company to a party of the marriage. This could be ordered to occur in circumstances where the 
constitution either does not permit such a transaction or where ordinarily, there is discretion as to whether 
the registration would be accepted. 


(b) Under section 79, an order requiring a trustee to distribute either trust capital or income in a particular 
manner - for example, the distribution of capital or income to a party of the marriage in a fixed amount or to 
someone who is not a beneficiary. This could be ordered to occur in circumstances where the instrument 
either does not or may not permit such distributions. Such transactions also alter the property interests of 


23 The Hon Brereton, J “Part VIIIAA of the Family Law Act Update: Orders and Injunctions Binding Third Parties” delivered at the Family 
Law Residential October 2005 

4 Ibid, page 2 

25 See for example Paul, M “The Power of the Family Court to make Orders affecting Third Parties” Palm Cover March 2005. 

6 ELC 93-157 

27 Ross A & Wood E “The Family Court and trusts - a harmonious marriage” July 2009 
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third parties in so far as, for example, the distribution of either trust capital or income is made to a party to a 
marriage, for example, not in accordance with fixed entitlements to either income or capital assets of a trust. 


(c) Under section 79, orders which: 
(i) fix a vesting date; 
(ii) convert a discretionary trust into a fixed trust; 
(iii) require the trustee to exercise its discretion in a particular manner; 
(iv) add a beneficiary; or 
(v) require a distribution to a spouse who, upon divorce, ceased to be a beneficiary, 


and such orders could be made in circumstances where the transactions all of which may not be permitted 
pursuant to the relevant instruments 


(d) Under section 114, injunctions restraining appointors and/or trustees pending further order (interim orders) 
or pending compliance with final orders. 


(e) Under section 114, injunctions to restrain a company from taking action against a party to a marriage, for 
example in relation to a loan account. 


(f) Under section 79, an order directed to a creditor, altering liability for a debt, by substituting one spouse for 
both as debtor, or substituting the other spouse or both for one as debtor, or making the spouse liable for 
different proportions of the debt. Obviously in relation to such orders, the banks have voiced significant 
objections in circumstances where their original approval of loans has been based on information supplied by 
the liable party. 


(g) Under section 79, an order varying the terms of repayment of a debt. Again, the banks have voiced significant 
objections about such orders, but to our knowledge no litigation against a bank on this issue has yet occurred. 


(h) Under section 79, requiring the compulsory acquisition of a minority interest by a third party majority 
shareholder, similar to the type of relief which can be granted for oppression under the Corporations Act 2007 
(Cth) and particularly section 233. 


(i) Under section 114, an order restraining a mortgagee from taking action for possession of property - for 
example, an interim order restraining such action pending determination of section 79 proceedings. 


(j) Under section 114, an injunction restraining a creditor from commencing proceedings against a spouse to 
recover a debt. Again, this is most likely on an interim basis pending determination of section 79 proceedings. 


5. Implied trusts 
5.1 A spouse may seek to join a third party to the proceedings to increase the pool, on the basis of an implied trust. 


5.2 This is appropriate where legal title to an asset is not held by the husband or the wife, but one spouse claims that 
this asset, or a portion of its value, should be included in the pool by an implied trust. For example the husband 
and wife have contributed all of the deposit to a property bought in the name of the husband's father and the 
husband in equal shares (arguably a resulting trust) or the husband and wife have paid for the cost of building 
their home on a farm owned by the wife’s parents (arguably a constructive trust). 


5.3 An implied trust could arise out of the circumstances of the contribution of the purchase price; a presumption that 
one party intended to benefit the other; or the circumstances of contribution to an asset since the purchase. An 
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implied trust relies upon the Court finding that “the circumstances are such as to attract the intervention of 
equity.” 


5.4 The types of trusts that have been imposed by the Courts, and the circumstances of the imposition, are as follows: 
Resulting trusts 
(a) The principle of resulting trusts is that: 


“where two or more persons advance the purchase price of property in different shares, it is presumed 
that the person or persons to whom the legal title is transferred holds or hold the property upon a 
resulting trust in favour of those who provided the purchase price in the shares in which they provided 
it.” 


However: 


“the presumption of a resulting trust is displaced when recognized categories of relationship occur in 
which equity infers that any benefit provided for one party at the cost of the other has been provided by 
way of advancement” [the “Calverley and Green scenario)”. 


(b) The difficulty with the Calverley and Green scenario, is that if, for example, the wife has put $100,000 into the 
purchase of a property worth $1 million, to be purchased in the name of the husband and his father, and the 
husband and his father are consequentially the borrowers of the balance of $900,000 of the purchase price, 
then the husband's father has contributed half the remainder of the purchase price, by signing up to that loan. 


(c) If the husband then makes the mortgage payments, the mathematical application of a resulting trust will 
produce an unfair result. That is because the principal is applied to the contributions at the date of the 
purchase, not to later events. 


Constructive trusts 
(d) A constructive trust will be imposed in circumstances where the: 


“substratum of a joint relationship or endeavour is removed without attributable blame and where the 
benefit of money or other property contributed by one party on the basis and for the purposes of the 
relationship or endeavour would otherwise be enjoyed by the other party in circumstances in which it 
was not specifically intended... that that other party should so enjoy it... Equity will not permit that 
other party to assert or retain the benefit of the relevant property to the extent that it would be 
unconscionable for him so to do.” 


(e) Some the factual circumstances in which constructive trusts have been imposed in past cases are: 
(i) Chiu v. Wei[2006] FamCA 788 


A husband and a wife purchased a real property in their sole names. The wife’s brother, a non 
resident, contributed the sum of approximately $116,000. The balance of $400,000 was borrowed in the 
names of the husband and the wife. The parties had all had discussions to the effect that the property 
was to be bought in the names of the husband and the wife because the wife's brother did not have a 
visa to reside in Australia and needed FIRB approval to enable him to hold the property in his name. 
The husband and the wife then lived in the property for the next ten years, and met $45,000 in 
mortgage repayments. However, the fair market rental of the property would in likelihood have been 


8 B&B & Ors[2001] FMCAfam 13 at para 15 
2? Calverley and Green (1984) 155 CLR 242 
30 Muchinski v. Dodds (1985) 160 CLR 583 
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more. The wife’s brother met more of the mortgage repayments than the husband and wife, paying 
approximately $304,000 of repayments. 


The Court held that the husband and wife held the title to the property 90 percent on trust for the 
wife’s brother (it would have held that the title was 100 percent held on trust but that was not the order 
sought by the husband's brother). Ryan J stated that: 


“a constructive trust is imposed to prevent unconscionable assertion of legal title in 
circumstances where the parties had no explicit intention about how the legal title would be 
held in the circumstances that have arisen... One reason why it can be unconscionable to let 
the legal title lie where it falls is that the parties knew that the other was contributing to the 
assets for their joint benefit.”>" 


Carville and Westbury (1990) 102 FLR 223 


A de facto couple purchased a block of land in joint names, but the whole of the purchase price was 
contributed by the de facto wife. Later, the parties bought a second block of land adjoining the first 
block. Part of the purchase price for the second block of land was possibly paid by the de facto wife, 
but the majority by a loan in joint names. A single judge of the Family Court held that, in relation to the 
second block of land: 


“the circumstances did not permit the raising of resulting trust in the applicant's favour in 
relation to this purchase. Part of the purchase price was Clearly raised by a bank loan in the 
names of both parties... However equity will intervene to prevent the unconscionable 
retention by a legal owner of benefits arising from the other party's contribution to the joint 
ownership and will impose in such circumstances a constructive trust. Such a trust in favour 
of the applicant should be imposed in this case.” 


And that: 


“As the applicant had sought equity she must be prepared to do equity. No presumption of 
advancement in favour of the (de facto husband) arose but a set-off or credit for the value of 
the respondent's work and his committing himself to the loan liability would be appropriate.” 


Baumgartner v. Baumgartner (1987) 76 ALR 75 


A de facto couple lived together from 1978 until 1982 (before there was legislation to enable the de 
facto wife’s claim] and both contributed to the mortgage payments for their home, purchased in the 
husband's sole name, with him as the sole borrower. The Court held that there was no common 
subjective intention to create a trust, but in the situation of the parties the husband's assertion that the 
property was his sole property amounted to unconscionable conduct which attracted the intervention 
of equity. 


A constructive trust was imposed 55 percent to the husband and 45 percent to the wife, subject to 
adjustments for the husband’s contributions at the outset and post separation payments. The Court 
held that it should, where necessary: 


“strive to give effect to the notion of practical equality rather than pursue complicated factual 
enquiries which will result in relatively insignificant differences in contributions and 
consequential beneficial interest.” 
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liv) B& B& Ors[2001] FMCAfam 13 


In 1993, a husband and his two children purchased a real property as tenants in common in equal 
shares. The husband and wife were still living together, and had been for about 28 years. The husband 
contributed $10,000 of the purchase price of $181,000; one child paid $500 and the balance was 
borrowed. Each of the children made contributions towards the mortgage payments, equally with the 
husband. The end result was that the husband spent about $77,210 plus $5,117 improvements. One 
child spent about $26,320 and one spent about $27,895. 


The court addressed the three following issues: 


a. The presumption of advancement. A court would ordinarily impose a resulting trust to take into 
account the respective contributions between the parties. However: 


“if the parties have a specific relationship to each other such as in this case father and 
children, and the father makes the greater initial contribution, the presumption [of Calverley 
v. Green] will not apply. It will be presumed, unless there is evidence to the contrary, that the 
father intended, in effect, to make a gift of the extra contribution to the children and that the 
parties’ beneficial shares should be the same as their legal interests.”* 


The presumption of advancement was rebutted by the father in this particular case. 


b. Whether the Court should simply impose a resulting trust. Given the disproportionate contributions 
to the purchase price, the Court indicated that it could fix a resulting trust in the proportions that 
were contributed at the time of purchase, but because of what occurred subsequent to the 
purchase, it would be unconscionable for the parties’ interests in the property to be governed by 
what occurred at the time of purchase. 


c. Aconstructive trust. The Federal Magistrate determined that the appropriate principles to be 
applied were those set out in Muchinski v. Dodds, ie a constructive trust. The Court summarised 
those principles by stating that: 


“where two or more persons purchase a property with certain expectations or assumptions in 
mind and events occur which were not contemplated by the parties, and which defeat those 
expectations the law will not necessarily allow the parties’ legal interests (or equitable 
interests deriving from a resulting trust) to dictate their shares in the property but may, if the 
circumstances require it, intervene and, whether through the imposition of a constructive 
trust or otherwise, alter... those interests. Unequal contributions by the parties after its 
acquisition may justify such intervention. In such a case the order that will usually be made is 
that before any division of the property the parties are refunded, to the extent possible, their 
contributions. To this general rule must be added the proviso that if one or other of the 
parties has derived a benefit from the property an accounting may need to be made with 
respect to that benefit.” 


The court then considered schedules of the various payments and contributions of the parties and 


decided that an accounting should occur in respect of those contributions. It included the husband’s 
occupancy of the home as a benefit he received. 


6. Practical scenarios and procedure 
6.1 A spouse frequently seeks to join a third party to the proceedings because: 
(a) the orders sought need to be carried out by the third party; 


32 At paragraph 18 
33 At paragraph 25 
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(b) there has been a transaction to defeat a claim within the meaning of section 106B of the Act; 
(c) a third party needs to be restrained for the orders sought to be effective; or 


(d) an order or declaration needs to be made against the third party as part of the process of determining the 
pool. 


6.2 Where a spouse has a fixed interest in a portion of the capital and/or the income of a trust, control of the trust is 
not part of determining that the relevant interest is property, not a financial resource. But if the trust is controlled 
by others, the orders to be sought are more problematic. The vesting date may also mean that the property could 
vary considerably in value, and not be accessible until the distant future. Again, the answer may lie in joining the 
trustee, or the others who control the trust, or, as a last resort where there is a fixed entitlement to capital, in an 
adjournment to the date of the trust vesting. However, this may not be a sufficient or appropriate solution. 


6.3 A set of facts where these principles went awry is dealt with by the Family Court on appeal in Pittman & Pittman 
[2010] FamCAFC 30. The facts were: 


(a) Mr and Mrs Pittman married in 1982, lived in the US until 1992 and then lived in WA until they separated after 
the wife went back to the US in 2001. The agreed date of separation was 2002. 


(b) There was one child, who lived in the US with the wife, and did not see her father, who paid child support. The 
wife had not worked since the child was born. 


(c) The husband was a beneficiary of the Pittman Family Trust (PFT). It was established in 1977, intended to vest 
in 2056. The corporate trustee at the time of the trial (and since 1995) was W Pty Ltd. The directors of W Pty 
Ltd were the husband's brother Mr M, and the Pittman Group accountant. The shareholders in W Pty Ltd were 
the husband, his mother, and two of his brothers, Mr M and Mr S. 


(d) In 1998, shortly before his death, the husband's father appointed his wife, Mr M, Mr S, and the husband as 
appointors and guardians of the Trust after his death. 


(e) By Deed of Appointment and Variation, dated 30 June 2001, the trust was amended to include the husband, his 
mother, Mr M and Mr section as nominated beneficiaries (previously they had been general and specified 
beneficiaries). There was no future right to appoint any other appointors or guardians, and the four present 
appointors needed to act unanimously to change the trustee. The whole trust fund was revocably appointed in 
favour of the nominated beneficiaries, in equal shares, and the income was irrevocably appointed in their 
favour. The vesting date, by that Deed, was to be the first of several alternative events. 


(f) Then, on 28 November 2002, the vesting date was irrevocably appointed to be the day before the death of the 
first to die of the husband and the two brothers, Mr M and Mr S. The capital beneficiaries were the survivors of 
the husband, his mother, Mr M and Mr section in equal shares. The husband's appointment to receive capital 
was irrevocable, though the trustee could appoint other capital beneficiaries, having the effect of reducing the 
entitlement of all the capital beneficiaries. 


(g) Therefore the husband was irrevocably entitled to one-quarter of the income. He had been nominated as a 
capital beneficiary before trouble struck in the marriage, and nominated as a fixed capital beneficiary only 
after separation had occurred {an uncommon scenario in our expectations). He would not necessarily get a 
dollar of capital until one of his brothers died, and if the husband died first, the trust vested in time to enable 
“his” share of the capital to be captured in his estate. If the husband’s mother died first, the trust did not vest, 
but the siblings’ proportion of expected capital increased from a quarter to a third. 


(h) There was another brother, Mr D. He was a specified beneficiary, but he was not one of the lucky class of 
nominated beneficiaries chosen by the husband's father and he did not receive distributions from the trust 
(consistent with the Deeds and the husband's father’s plan prior to his death). The sorry position of Mr D 
might have been used to assert that he could have been added as another nominated beneficiary, therefore 
watering down the husband's entitlement, but it is not apparent that this was in contention. 
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(i) The trust was valued by KPMG to have a net value of $251 million. A one quarter share of that would be 
$62.750 million. Of the assets held by the trust, $110 million was in cash management accounts. The husband 
had received a profit distribution of about $4.1 million in the year ended 30 June 2008. He had gotten regular 
distributions since separation, amounting to $10 million in the last six years. However, all the other assets 
and liabilities of the parties [which included the assets arising out of distributions from this trust) were $8.638 
million. 


(j) What to do? The wife’s application sought: 


(i) A partial property settlement (60 percent of the “present assets”) totalling $4.5 million (this does not 
accord with a pool of $8.6 million); 


(ii) An adjournment of the proceedings pursuant to section 79(5) until “either the vesting of PFT, until she 
received $25 million, or she received 33.3% of the husband's entitlements to the PFT”; and 


(iii) In the interim, one half of any capital payment to the husband until $25 million was received, and 33.3 
percent of the total net profit distributions made to the husband by PFT, as well as spousal 
maintenance and adult child maintenance. 


(k) The husband sought orders that the wife receive a lump sum payment of $1,432,360, plus what he described 
as a partial property settlement she had already received of $1,319,017. The husband's position was that his 
interest in the PFT was not property, because although he had an irrevocable right to the income, he would 
have no control over the capital until the trust vested and his exact entitlement was uncertain until then. 


The Family Court held*: 


“We consider that the PFT interest was property because whatever the original nature of that trust and the 
husband's interest in it, the various amending instruments have resulted in a situation where the husband has 
irrevocable entitlements not only to income, but also to a share of the capital... Uncertainty of ultimate value 
cannot provide a reason for not categorising an item as property’. 


And then, the nod to the wife’s solicitor’s difficulties in working out what to do: 


“The issue of how such a division is to be achieved does not prevent the interest from being categorised as 
property.” *® 


The applications were remitted to the Court to be dealt with by another judge, as it was inappropriate for the Full 
Court to substitute its discretion for that of the trial Judge. 


The trustee was not a party to these proceedings. Perhaps the wife’s entitlement that she sought against the 
husband could not be adequately protected unless the trustee were joined and an order obtained against the 
trustee in terms restraining it from making distributions to the husband unless a proportion were payable to the 
wife. However, perhaps the wife would be sufficiently secured by obtaining an order against the husband, given the 
amount of his capital entitlement. The husband's capital and income entitlements were not discretionary to the 
trustee, but his capital entitlements could not be brought on before vesting without seeking to undo the Deed of 28 
November 2002. The wife could have tried to restrain the trustee from watering down the husband's entitlement 
by appointing another beneficiary. However, discretion got the better of valour in respect of any such application 
against the trustee. That is consistent with the wife accepting the terms of the Trust and subsequent Deeds and 
simply seeking an order that was consistent with the property as the Court found it% rather than trying to tinker 
with it. That may be sufficient for Mrs Pittman, but it would not have worked for Mrs. Spry. We do not usually have 
the luxury, as did Mrs Pittman and her representatives, of opposing a spouse who has fixed entitlements in a trust. 


% Ibid, at paragraph 63 

3 Ibid, at paragraph 67 

% “The Family Court must take the property of a party to the marriage as it finds it.” Ascot Investments Pty Ltd v. Harper (1981) 148 CLR 
337 at 355 
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6.8 For some orders that might be sought in a scenario where the other spouse has an entitlement to an income 
stream, but cannot control the capital (see Ramsay, AS v. Ramsay K(1997) FLC 92). 


7. Third party seeks to join itself to the proceedings 
7.4 Examples of this scenario are: 


(a) Legal title to an asset is held by a husband or a wife, but a third party claims that the asset should belong to 
them, and seeks an order to remove the asset from the pool; or 


(b) Third party's rights will be affected by the order sought by the husband or wife. For example the husband 
owes a debt to the third party and the husband wants to be overly generous in an order where the wife 
receives all the substantive assets, leaving the third party unable to recover its debt. 


7.2 We need look no further than the enterprising Mr Rich for the case law37 and the reason for the amendments to 
the definition of “matrimonial cause”. 


7.3 If no one seeks to join a third party, but orders will affect the third party, for example if the wife seeks orders that 
the husband be liable for all or part of what was formerly a joint debt, or the wife’s debt, rather than simply an 
order indemnifying the wife in respect of that debt38, then the third party must receive procedural fairness and the 
circumstances must meet the other criteria in section 90AE(3) and (4) of the Act. The requirements of section 90AE 
are not going to be met, in respect of a potential victim of an order who is not a party to the marriage, without that 
party being joined to the proceedings. Further, see Rule 6.02 of the Family Law Rules, which requires the joining of 
a party whose rights may be directly affected and whose participation is necessary for the Court to determine all 
issues in dispute. The specific example given is a person who will be bound by a section 90AE or section 90AF 
order. 


7.4 This must be taken into account if the third party (for example the husband's parents, as the majority shareholder 
of a company in which the husband owns shares] seeks advice from you about whether they are to join in the 
proceedings between husband and wife. Say the wife contends that the husband has put the lion’s share into the 
company and should be treated as if he owns the whole company [and we have seen this occur, without any 
pleading of a constructive trust for the husband’s parents’ shares). If the legal ownership of the majority 
shareholding is indisputable, why join into the fight when to do so means to expose you to the tests that, in the 
absence of notice and evidence about these matters, cannot be met by the wife, who has failed to comply with Rule 
6.02? 


8. Pitfalls when trying to join a third party 


8.1 In B Pty Ltd & Ors v. K and Anor® (B v. K), the wife sought leave to amend her application to join six new 
respondents and amend the orders against others already joined. The third parties opposed the amendment, and 
the case ran as if it were an application for summary dismissal of the wife’s proposed claim. 


8.2 The husband was a beneficiary of several discretionary trusts. The wife (by her status as a wife) was also a 
beneficiary and so were the children. The facts do not make it clear as to the husband's status as an appointor or 
otherwise in the trusts, stating: 


“Some of the third parties were trustee corporations and some were, with the husband, in some instances, 
among appointors of discretionary trusts...”""° 


8.3 The appeal did not concern itself with whether the control or lack of control of the husband over the trusts, and his 
historic exercise of it, determined whether the husband had an interest that should be valued and included as 


37 ASIC v. Rich & Anor (2003) FLC 93; Richstar Enterprises Pty Ltd and Others: ASIC v. Carey (No 6) [2006] FCA 814; (2006) 153 FCR 509 
38 The power to make such an order of course now exists under section 90AE (1) (a), (b) and (c) of the Act 

39 [2008] FamCAFC 113 

“0 Ibid, page 108 para 1 
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property in the pool. It was an appeal against the trial judge’s refusal of the “strike out” application by the third 
parties. 


8.4 The orders the wife had actually sought were: 


“6. That pursuant to section 9OAE([2}(a) and/or section 9OAE(2)(b) of the... Act... each of... the directors... jointly 
and severally do all such acts and things and execute all such documents to cause the trustees of the trusts 
referred to in paragraph 5 hereof to make a capital distribution... in favour of the husband in such sum as the 
court may deem appropriate. 


7. That the husband hold such sums distributed to him... upon trust for the wife and forthwith upon receipt of 
the said sum, pay such sum to the wife or at her discretion.” 


8.5 The Court held that the wife: 


“did not show that the power conferred by section 90AE could arguably be engaged. Any order made pursuant to 
section 90AE(2)(b] must be for the purpose of effecting a division of property between the parties. The order that 
the wife proposed was for the purpose of increasing the property of the parties, by an unknown amount and on 
unknown principles.” 


8.6 If, when pursuing third parties, you are confronted with B v. K, the answer may be to distinguish your case by 
establishing detailed evidence and principles, by which particular property, not legally owned by the husband and 
the wife, should be part of the property pool. This particular application was supported by an affidavit from the wife 
in general terms as to the parties’ expectations of benefitting from the trust. However, the decision also predates 
Kennon v. Spry (supra). 


8.7 Not long after B v. K, but by now after Kennon v. Spry, the Court dealt with another strike out application in 
Simmons & Anor v. Simmons [2008] FamCA 1088 (Simmons). 


8.8 In Simmons, a third respondent sought that the wife's further amended application, which joined the third 
respondent and sought orders against it, be summarily dismissed pursuant to Rule 10.12. Again, this involved a 
discretionary family trust (called the F Trust here for convenience). The third respondent was the corporate 
trustee of the F Trust and all relevant family members (23 of them] were beneficiaries. The class of beneficiaries 
remained open. The vesting date was in 2059. The husband had been a director of the third respondent before 
resignation in 2004 and was still a director of a subsidiary, R Investments Pty Ltd. R Investments Pty Ltd held 
shares in three subsidiaries. The dividends from R Investments Pty Ltd flowed to the F Trust, and the F Trust 
historically distributed one quarter of the profits to the husband's mother, the husband and his siblings. Salaries 
were paid to family members by the Simmons Group. Since 2006, R Investments Pty Ltd had also been repaying 
amounts to family members, reducing their loan accounts. Those loan accounts had been created at the time of a 
restructure in 1979. The constitution of the Simmons Family Council, which historically made recommendations to 
the trustee about its distributions, which were followed by the trustee, contained statements about return on 
investment to the family from the Simmons Group. It was common ground that the husband did not control the F 
Trust. 


8.9 The wife contended that the husband's interest as an object of the F Trust was property in the proceedings. She 
sought final orders involving a payment of a principal sum to her that achieved an overall 50 percent division of the 
matrimonial property. The orders that she sought against the trustee were to the effect that, until the husband 
made payment, the trustee was to be restricted in amending the terms of the trust, making a distribution other 
than to a person who had historically received one, and from making any distribution of capital or income to any 
beneficiary, without ensuring that the husband received approximately the same as his siblings. Until payment of 
the principal sum, a mechanism was sought for the wife to capture distributions to the husband. 


“| Ibid at page 119 para 63 
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8.10 The court gave lengthy consideration to what it described as the “principal questions raised by the applications for 
summary dismissal”, which it outlined as: 


(a) “Does the husband's interest as an object of the (F Trust) fall within the meaning of property for the purposes 
of section 79 of the Act? 


(b) Is the husband's interest capable of being dealt with by an order under section 79, altering the interests of the 
parties or either of them? 


(c) Can Part VIIIAA arguably support the orders sought by the wife, based on the wife's material before the court 
and any non-contentious facts material to her claim? If the answer to this question is in the negative, the court 
would lack jurisdiction to make the orders sought under Part VIIIAA.”“ 


8.11 In its conclusion, the court observed that “there are facts in this case that establish a connection between the trust 
assets and the husband...”43 and went on to describe the circumstances of the restructure of the Simmons Group. 


8.12 However, it did not need to make findings as to the issues raised above, because it determined that the test for the 
success of the strike out application was whether “the wife’s case is doomed to failure because it shows no 
reasonable cause of action, or that the court lacks jurisdiction to exercise the powers conferred on it by Part 
VINAA..."44 


8.13 The wife was successful on that test, on the facts in Simmons. 


8.14 Another set of facts where, unusually, the estranged husband and wife sought to present a united front to effect a 
property settlement, was Cule & Cule and Ors45, a decision given on 19 April 2010. Ordinarily, upon separation the 
husband assures the wife that the former largesse and wealth of the third party has suddenly run dry and that the 
husband is powerless to alter this. In Cule, the husband did appear to have a genuine dispute with his brother. His 
material said that his brother and his brother’s wife had locked the husband and his parents out of the company 
for nearly 12 months. 


8.15 The wife by an amended application joined second, third, fourth and fifth respondents, all corporate entities, the 
first three of which were trustees . There was little information about the financial circumstances of the 
respondents. In each instance, it appears the husband was a shareholder and/or a director of the corporate 
trustee. In some entities, his new partner was the second director. At least in some of these entities, his brother 
was an equal shareholder. Orders were made for the wife to file interim applications setting out the relief sought, 
and file affidavits in support. The wife subsequently filed an interim application which sought the kind of order that 
owes more to optimism than experience, namely: 


“That the second, third, fourth and fifth named respondents do all acts and things and sign all documents 
necessary: 


la] to effect any transfer of shares or other assets of the second, third, fourth or fifth named respondents to the 
Applicant or such other person as this Honourable Court may order so as to give effect to any Orders for a 
property adjustment made by this Honourable Court; 


[b] to sell any shares or other assets of the second, third, fourth or fifth named respondents as may be ordered 
by this Honourable Court.” 


8.16 The husband became unrepresented, and he filed a response seeking identical orders to those sought by the wife. 


“? Ibid, page 7 at paragraph 36 

43 Ibid, page 22 at paragraph 119 
“4 Ibid, page 24 at paragraph 125 
45 [2010] FamCA 292 
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8.17 The respondents filed material disputing their joinder and sought summary judgement under Rule 10.12 (that is, 
they made a strike-out application). The respondents relied upon the fact that they were trustees whose actions 
were governed by trust deeds, and that there was no material filed in respect of the capacity of the trustees to 
make the orders sought. The court held: 


“There is no material before the Court which would enable a trial judge to call upon the second, third, fourth or 
fifth named respondents to answer the allegations of the wife let alone the husband. For example, it was 
suggested by counsel for the wife that what was being pursued was a transfer of shares equivalent to the wife's 
determined interest such that she could recover the amount to which she was entitled. No material was 
presented to show that in its capacity as a trustee, P Pty Ltd could make decisions along the lines pursued by 
the wife if such an order was made because the husband and his brother each have one half of the shareholding 
and are joint appointors. Much more careful thought needs to be applied as to how the wife could obtain any 
entitlement out of the trust bearing in mind that such an order might also give rise to significant taxation 
liabilities if distributions were made from the trust as would seem to have been anticipated but not necessarily 
stated by the wife. Obviously, any restructuring of the trustees control would have serious implications for the 
beneficiaries of the relevant family trusts. They would need to be heard in relation to the due administration of 
the trust particularly if there was an order that altered the entitlements of the various family trusts. It is also 
obviously a problem where the trusts conduct a business.” 


8.18 Aswith By. K, this is an example of failing to prepare the ground and heed the limits of Part VIIIAA. The mistakes 
to avoid were identified by the Honourable Justice Cronin thus (at paragraph 63): 


“In our view, the correct conclusion was that, as the wife set out her proposed claim, she did not show that the 
power conferred by section 90AE could arguably be engaged. Any order made pursuant to section 90AE(2)(b) 
must be for the purpose of effecting a division of property between the parties. The order that the wife proposed 
was for the purpose of increasing the property of the parties, by an unknown amount and on unknown 
principles. 


Based upon the evidence of both the husband and the wife, it is difficult to identify what material facts give rise 
to a cause of action that would lead this Court to make an order that the trustees of the discretionary trusts 
distribute funds as the wife would have it. Without some particularity, the claim against each of the respondents 
other than the husband cannot be comprehensively answered. 


Because it is not appropriate to simply join parties who are not parties to a marriage without the cause of action 
being set out, the second, third, fourth and fifth respondents must be discharged from the proceedings. 


/t is conceivable in the circumstances that a properly drawn application may make the position much clearer so 
that precise orders can be drawn against parties other than the husband and wife. For that reason, I propose to 
adjourn the proceedings until July to allow the wife and to the extent necessary, the husband, to work out 
exactly what they want to do and if necessary, to file proper applications.” 


8.19 Costs orders in favour of the respondents followed. 


8.20 In summary, one cannot charge headfirst into the joinder of third parties, without cautious reconnaissance. This 
can prove an insuperable problem if you are provided with little documentation about the respondents, and a court 
which is reluctant to grant leave to issue subpoena or determine disputes about disclosure requirements of third 
parties when their strike out application is still to be determined. It is the chicken and the egg conundrum: the 
material facts to support their joinder can only be properly set out by the Applicant if it has information about the 
third parties, and the third parties say that such information should not be ordered unless and until they are 
obliged to remain as parties to the proceedings. 


9. What to do in each of these scenarios: the practice and procedure 


9.1. The test under section 79(10) for a legitimate third party covers: 


“{a) a creditor of a party to the proceedings if the creditor may not be able to recover his or her debt if the 
order were made; 
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(aa) a person: 


i. who is a party to a de facto relationship with a party to the subject marriage; and 


ii. who could apply, or has an application pending, for an order under section 90SM, ora 
declaration under section 90SL, in relation to the de facto relationship; 


(ab) a person who is a party to a Part VIIIAB financial agreement (that is binding on the person) with a 
party to the subject marriage; 


(b) any other person whose interests would be affected by the making of the order.” 


Rule 6.02 provides that a person whose rights may be directly affected, and whose participation as a party is 
necessary for a court to determine all issues in dispute, must be included as a party. 


Rule 14.07 provides for a person who seeks to intervene under Part VIII or Part VIIIAB to serve written notice on 
each person under section 79(10) and section 90SM(10). 


If there are no pending proceedings, a third party can simply file an application, for example, to set aside consent 
orders that defeat its interest as a creditor, or pursuant to sections 4A or 4B of the Act to set aside a financial 
agreement, or for any orders that protect its interest as a third party. 


If there are pending proceedings, and either party seeks to amend its application or response to include a third 
party, it is required to comply with Rule 11.10 - that is, to amend the application or response before the first 
procedural hearing, or with leave of the Court afterwards. That leave can be sought after the first procedural 
hearing, by filing an application in a case annexing a proposed amended application (or response). 


The reluctant respondents, if they oppose being a party to the proceedings, must seek a summary order for the 
application to be struck out under Rule 10.12, on the basis that: 


“[a]_ the court has no jurisdiction; 

[b] the other party has no legal capacity to apply for the orders sought; 
(c) itis frivolous, vexatious or an abuse of process; or 

(d] there is no reasonable likelihood of success.” 


The test for a strike out application to be successful is that the application is doomed to fail.46 


It is important for an applicant seeking to join other respondents or to resist their strike out application to provide 
sufficient evidence, despite the fact that the Rules are not clear on this issue. In 8 v. K” the Court observed: 


“No pleading in the traditional sense is required to identify the further facts material to the cause. However the 
narrative or descriptive nature of evidence /s often unsuited to formulate or particularise a cause of action 
against a third party. Something resembling a statement of claim will generally be necessary.” 
And later: 
“ Sufficient facts must be asserted to demonstrate that, if proved, the law arguably provides the relief sought."“” 
For those reasons, Senior Counsel who had appeared in both Simmons and B v. K, requested us to prepare a 


“Statement of Facts and Legal Contentions” supporting our application to amend to join four respondents, with the 
expectation of a strike out application brought by them, and to serve it with or shortly after the amended 


4 Lindon v. the Commonwealth (No 2) [1996] HCA 14, and endorsed in Simmons 
“7 Ibid at 36 

4 By. K, Ibid, page 115 at paragraph 43 and 44 

“ By. K, Ibid, page 116 at paragraph 52 
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application. There does not appear to be any description of such a document in the Rules, but that Statement and 
the affidavits should be prepared with sufficient care and particularity to avoid the mistakes of B v. Kand Cule. * 


10. Overview of Kennon v. Spry 


10.1 As we have already highlighted, although the principles in relation to whether the court will consider the assets of 
a trust to be “property” of one or both of the parties to a marriage have been relatively settled for a number of 
years, there is a distinction between the court treating those assets as assets of the parties as opposed to actually 
making orders in relation to the property of the trust itself. 


10.2 In this respect, the decision of the High Court in Kennon v. Spry [2008] HCA 56 is well known to practitioners. It 
further elaborated on the existing principles regarding when the court will treat assets of a trust as property of the 
parties or the marriage. The purpose of this paper is not to traverse in detail the legal reasoning behind the 
treatment of the trusts in that case. Instead, the paper will provide a summary of the decision in Kennon v. Spry 
but also focus on the subsequent “wrangling” between the parties in relation to how the wife would receive her 
settlement, particularly having regard to the husband’s argument that he had made payments to the wife to the 
extent of his personal property and had “no more to give”, in effect. 


10.3 It has been suggested that the decision of Kennon v. Spryis an important extension of the concept of what 
constitutes property within the Act52. Certainly, it is one of only a few decisions of the High Court which deal with 
the treatment of trust property in the family law arena and, therefore, important for all practitioners. 


10.4 The case has had a lengthy history. It first came across family lawyers’ desks as the Full Court of the Family Court 
of Australia decision of Stephens v. Stephens & Ors (2007) FLC 93-336. 


10.5 While the facts of the case are well known to most family lawyers, as they are relevant to a discussion of the 
question of how the court may deal with trust assets, the facts are briefly summarised as follows: 


e In 1968, husband [a legal practitioner specialising in equity and trusts) orally created the ICF Spry Trust of 
which he was the settlor and trustee. A deed of trust was prepared but not executed. It was eventually signed 
and stamped in October 1981. The beneficiaries of the trust included the husband, his siblings, their issue and 
the spouses of all of the previously described beneficiaries. 


e In 1978, he and the wife were married. There were four children of the marriage, born between 1980 and 1987. 


e In 1983, by deed, the husband excluded himself as a beneficiary of the ICF Spry Trust. He appointed the wife to 
be the trustee of the trust upon his death or resignation and appointed his eldest daughter, Elizabeth, to 
succeed her upon her death or resignation. The wife was a party to the deed. 


e In December 1998, at a time when the marriage was in difficulty, the husband varied the trust by excluding him 
and the wife as capital beneficiaries. The deed also provided that: 


- After his death or resignation, his two eldest daughters would become the trustees of the trust. 


- Ifthe husband ceased to be trustee, no payment or distribution of income or capital could be made without 
his consent during his lifetime. 


The trial Judge found that the husband did not inform the wife of the 1998 deed. 


5° Supra at 

51 Ibid 42 
Unless otherwise noted, references in this paper to “the Act” or “the Rules” are to the Family Law Act 7975(Cth) and the Family Law 
Rules 2004. 

52 See, for example, CCH Australia, Family Law and Practice Commentary at par 41-612 
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e The parties separated in October 2001. 


e In January 2002, the husband established four trusts, each in favour of one of his four children (the children’s 
trusts). The husband was the trustee of each of the trusts. Upon his death, the husband was to be succeeded by 
a person specified in his will or, failing such specification, the wife. The appointors of the trusts were the 
husband and each of the children (respectively, in relation to their trust]. The deed provided that neither the 
fund nor any part of it was to be paid or applied for the husband’s benefit in any way. 


Although the husband asserted that there was an agreement with the wife about these transactions, the trial 
Judge found that the husband did not have an agreement with the wife that the assets of the trust could be 
passed to the children when the husband determined. 


e The husband applied to each of those trusts one quarter of the capital and income of the ICF Spry Trust. He 
also conveyed to the four children any shares held by him beneficially. 


e In April 2002, the wife instituted proceedings for property settlement. She sought orders to set aside the 1998 
variation to the trust and the 2002 transactions. 


e In May 2002, the husband then appointed Mr Kennon as a joint trustee with him of each of the children’s trusts 
from 1 July 2002. 


e In December 2002, the wife filed an application for divorce and the certificate of divorce was granted on 17 
February 2003. 


e In 2003, the children intervened in the proceedings between their parents. 


e In August 2005, the matter was heard over five days before Strickland J, with judgment being delivered in 
November 2005. At trial, Strickland J found that the pool, including the children’s trusts, was about $9.8 
million. The children’s trusts at that time held about $4.6 million in assets, the wife had about $2.5 million, the 
husband had about $1.8 million and the balance was comprised of interest payments and some shares that the 
husband had transferred to the children. 


10.6 At first instance, the matter was heard by Strickland J. His Honour made orders setting aside the 1998 and 2002 
transactions. In particular, Strickland J found that: 


e The husband failed to keep the wife informed of his actions. 


e The 1998 deed and the 2002 transactions took place at a time when the parties’ marriage was in difficulty. In 
particular, the 2002 transactions occurred only shortly after the parties’ final separation. 


e One of the husband's aims was to remove the possibility of the Family Court being able to deal with the assets 
of the trust. 


10.7 His Honour therefore concluded that the actions fell within section 106B of the Act, being transactions made to 
defeat an anticipated order of the Family Court. His Honour found that, prior to the 2002 transactions, the husband 
was able to benefit from the assets of the trust to an extent that, if the Court was to set aside the 1998 instrument, 
the assets could be treated as his property. 


10.8 The husband and the children submitted that, because the wife was no longer the husband's spouse (the parties’ 
divorce having been finalised in 2003), she was no longer a beneficiary of the ICF Spry Trust, even if the transfer of 
funds to the children’s trusts was set aside. However, his Honour found that: 


e There was nothing to prevent Dr Spry from revoking the 1983 deed. Even if that deed remained, the husband 
sufficiently controlled the trust such that, once the instruments and dispositions of 1998 and 2002 were set 
aside, its assets could be treated as the husband's property. 
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e The primary purpose of the 1998 deed was to exclude the husband and wife as capital beneficiaries and to 
create a situation where that could not be changed. It was found that the husband entered into that deed with 
the knowledge that the marriage was in trouble and that an order dealing with the property of the parties was 
likely. 


e In relation to the 2002 transactions, the trial Judge found that the transactions were intended to defeat an 
order of the Court. His Honour therefore set aside the 1998 removal of the husband and the wife as capital 
beneficiaries of the trust and the 2002 instrument which applied the capital and income of the trust to the 
children’s trusts. His Honour further set aside the instrument where the husband transferred the shares that 
he held beneficially to the children. 


10.9 Taking into account the findings that his Honour made in relation to the pool, the parties’ contributions and the 
assets in the wife’s possession, his Honour made an order requiring that the husband pay to the wife a sum 
certain of approximately $2.18 million. 


The Full Court decision 


10.10 The husband appealed to the Full Court. The majority of the Full Court (Bryant CJ and Warnick J, Finn J 
dissenting) dismissed the husband's appeal. 


10.11 Warnick J held that the husband was, notwithstanding the 1983 deed, able to reverse his election not to be 
considered in the exercise of the trustee’s discretion. His Honour further found that there was no error in the trial 
Judge setting aside the 1998 and 2002 transactions. His Honour stated that he had no difficulty with the trial 
Judge's statement that “if a party has the ability under the terms of the Trust Deed to lawfully cause the 
distribution to themselves or to someone on their behalf all of its income and capital, then the assets of the Trust 
may in an otherwise appropriate case be treated as the property of that party”. In particular: 


e His Honour disagreed with the trial Judge's finding that, even if the 1983 deed remained in place, the trust 
property could be taken to be property of the husband. 


e His Honour stated that while it may be appropriate to conclude that the husband received some benefits from 
the trust and these may have relevantly been a resource, taken on their own, those incidental benefits, such as 
residence in a trust property and the application of trust income to family expenses, would fall well short of 
establishing such control over the trust that its assets should be treated in their entirety as a financial resource 
of the husband. 


e However, his Honour found that the 1983 deed could be reversed and therefore the husband could be placed in 
the position of control of the trust and, therefore, the trust could be property of the husband. 


10.12 Bryant CJ agreed with Warnick J, but found that the 1983 deed could not simply be reversed. Her Honour held, 
however, that the 1983 deed could, with the consent of all of the parties, be cancelled and that the 1983 deed 
presented no impediment to the husband being returned to the position he was in prior to the 1983 deed. Her 
Honour further held that: 


e Itis settled law that a person who is a trustee and a beneficiary can be treated as controlling the assets of the 
trust sufficient to treat the trust property as belonging to him or her and, in appropriate cases, to make orders 
directly affecting the trust property. 


e Her Honour then referred to a number of authorities before stating (at paragraph 43) that: 


“These cases are in my view authority for the proposition that, at least on its face, and absent any other 
factors, a party who Is the trustee of a discretionary trust, or has the capacity to appoint himself as trustee, 
and is also a beneficiary, or who has the capacity to become a beneficiary or become a majority 
shareholder in a company [who is or can become a beneficiary) can have the assets of the trust treated as if 
they are his or her own property”. 
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e Once accepted that the effects of the 1983 deed can be reversed, this was a case like many others where assets 
are held in a discretionary trust and the husband has “control” as trustee and is capable of having the capital 
and income distributed to him as a beneficiary. 


10.13 Her Honour accordingly agreed that the trial Judge was correct in setting aside the 1998 and 2002 transactions 
and that the assets of the trust could be treated as the husband's “property”. 


10.14 Dissenting, Finn J held that the trial Judge’s finding that, even if the 1983 instrument remained in place, the assets 
of the trust could still be treated as property of the husband, was capable of challenge. Her Honour stated (at 
paragraph 137) that: 


‘control of the Trust was not sufficient... in all of the authorities on which his Honour relied... the spouse 
who had control of the trust also had some capacity to benefit lif only through a corporate entity) from the 
assets of the Trust. In the present case, if the 1983 Deed remained in place... the husband had no beneficial 
right or interest. He only had control, and | accept that no earlier authority in this court has gone so far as 
to hold that control alone without some lawful right to benefit from the assets of the trust, is sufficient to 
permit the assets of the trust to be treated as property of the party who has that control.” 


10.15 Her Honour also dealt with the question of whether the wife could benefit from the trust assets. Her Honour found 
that, because of the grant of the parties’ divorce, the wife could no longer be a beneficiary under the trust. Her 
Honour concluded that, given the husband's control over the children’s trusts and the indirect benefits that he was 
receiving (housing and payment of the children’s education expenses] this should have been regarded as a factor 
under section 75(2) of the Act to give the wife an adjustment. 


The husband's and children’s appeal to the High Court 


10.16 The husband and the trustees of the children’s trusts appealed to the High Court. In essence, the grounds of 
appeal comprised the submission of the appellants that the husband could not be reinstated as a beneficiary by 
the trustee of the trust and, therefore, the trust assets could not be treated as available for distribution between 
the husband and the wife. 


10.17 The wife submitted that, pursuant to either section 79 or section 85A (ante-nuptial settlements], there should be a 
just and equitable settlement from the trust assets upon the wife by the husband. The argument raised by the wife 
under section 85A of the Act had not been previously advanced by her. 


10.18 While the appeals were dismissed and resolved in the wife’s favour by a majority (French CJ, Gummow, Hayne and 
Kiefel JJ, Heydon J dissenting), there were four judgments delivered by the Court, the only joint judgment being 
delivered by Gummow and Hayne JJ. The Court differed as to the basis upon which they dismissed the appeals: 


French CJ: 


(a) It was the trust assets, coupled with the trustee's power, prior to the 1998 instrument, to appoint them to the 
wife and the wife’s equitable right to due consideration that should be regarded as the relevant property for 
the purposes of section 79. It should be accepted that, in the unusual circumstances of this case and, but for 
the 1998 and 2002 transactions, section 79 would have had effective application to the trust assets. The 
husband was the sole trustee of a discretionary family trust and the person with the only interest in those 
assets as well as the holder of a power, inter alia, to appoint them entirely to the wife. 


(b) His Honour stated (at p66) that: 


‘for so long as Dr Spry retained the legal title to the Trust fund coupled with the power to appoint the 
whole of the fund to his wife and her equitable right it remained in my opinion property of the parties to 
the marriage for the purposes of the power conferred on the Family Court by s.79 the assets would have 
been unarguably property of the marriage absent subjection to the Trust.” 


(c) Where property is held under a trust by a party to a marriage and the property has been acquired by or 
through the efforts of that party or his or her spouse, whether before or during the marriage, it does not 
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necessarily lose its character as "property of the parties to the marriage” because the party has declared a 
trust of which he or she is trustee and can, under the terms of that trust, give the property away to other 
family or extended family members at his or her direction. The finding was supported by: 


(i) the husband's legal title to the assets; 

(ii) the origins of their greater part as property acquired during the marriage; 

(iii) the absence of any equitable interest in them in any other party; 

liv) the absence of any obligation on his part to apply all or any of the assets to any beneficiary; and 


(v) the contingent character of the interests of those who might be entitled to take upon a default 
distribution at the default date. 


(d) An exercise of the power under section 79 requiring the application of the assets of the trust in whole or in 
part in favour of the wife would, prior to the 1998 instrument, have been consistent with a proper exercise of 
the husband’s powers as trustee and would have involved no breach by him or his duty to the other 
beneficiaries. As to the position of the other beneficiaries, it has long been accepted that in some 
circumstances the Family Court has power to make an order which will indirectly affect the position of a third 
party. 


(e] The rights of a beneficiary to consideration and to due administration are in the nature of equitable choses in 
action. The beneficiary of a non-exhaustive discretionary trust who does not control the trustee directly or 
indirectly has a right to due consideration and to due administration, but it is difficult to value those rights 
when the beneficiary has no present entitlement and may never have any entitlement to any part of the 
income or capital of the trust. His Honour went on to say, however, that: 


‘the equitable right to due administration of the Trust fund could be taken into account as part of the 
property of Mrs Spry as a party to the marriage. So too could her equitable entitlement to due 
consideration in relation to the application of the income and capital. In so agreeing, however, I 
acknowledge, consistently with the observations of the Full Court in Hauff and Evans, that it is difficult 
to put a value on either of these rights though a valuation might not be beyond the actuarial arts in 
relation to the right to due consideration.” 


(f| The husband's power as trustee to apply assets or income of the trust to the wife prior to the 1998 instrument 
was able to be treated for the purposes of the Act as a species of property held by him as a party to the 
marriage, albeit subject to the fiduciary duty to consider all beneficiaries. This is so even though it may not be 
property according to the general law. The husband could not apply them for his own benefit but that did not 
take them out of the realm of property of a party to the marriage for the purposes of section 79. Insofar as 
Gummow and Hayne JJ rely upon the property comprised by the husband's power as trustee and the wife's 
equitable rights prior to 1998, his Honour agreed that these property rights were capable of providing a basis 
for the orders made by the trial Judge. 


(g) Because the 1998 instrument effectively disposed of the wife's equitable right to be considered in the 
application of the trust fund, and having regard to the trial Judge's conclusions about the purpose of the 
instrument, the order setting it aside and the 2002 transactions was appropriate. 


Gummow & Hayne JJ: 


(h) The phrase “with respect to the property of the parties” should be read in a fashion which advances rather 
than constrains the subject, scope and purpose of the legislation. It is not a term of art with one specific and 


precise meaning. It is always necessary to pay close attention to any statutory context in which the term is 
used. 


(i) The wife was an eligible object of benefaction of the trust. She was one of the class of beneficiaries identified 
in the 1981 document. The wife had a right in equity to due administration of the trust. The existence of sucha 
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right did not depend upon entitlement to any fixed and transmissible beneficial interest in the trust fund. The 
right of the wife was accompanied by at least a fiduciary duty on the part of the trustee (the husband] to 
consider whether and in what way he should exercise the power conferred upon him. 


(j) The right of the wife with respect to the due administration of the trust was included in her property for the 
purposes of the Act. During the marriage, the power could have been exercised by appointing the whole of the 
trust assets to the wife. Observing that the husband could not have conferred the same benefit on himself as 
he could on his wife denies only that he had property in the assets of the trust. It did not deny that part of the 
property of the parties to the marriage was his power to appoint the whole of the property to his wife and her 
right to a due administration of the trust. 


(k) It was open to the trial Judge to formulate his orders on the basis that the asset pool included the assets of 
the trust as supplemented by the section 106B orders. To proceed on the basis asserted by the husband would 
confine attention to what was his property. 


(U What matters in this case is that once the 1998 and 2002 transactions were set aside, the property of the 
parties to the marriage or either of them was to be identified as including the right of the wife to due 
administration of the trust, accompanied by the fiduciary duty of the husband, as trustee, to consider whether 
and in what way the power should be exercised. Because, during the marriage, the husband could have 
appointed the whole of the trust fund to the wife, the potential enjoyment of the whole of that fund was 
property of the parties to the marriage or either of them. Further, because the relevant power permitted the 
appointment of the whole of the trust fund to the wife absolutely, the value of that property was the value of 
the assets of the trust. 


Heydon J (dissenting): 


(m) The central issue is whether, even if the 1998 and 2002 transactions are set aside, it can be said that by 1983 
either spouse had property in the assets of the trust. The 1983 instrument deprived the husband of any 
possibility of beneficial interest in the trust. That left the wife as one of the beneficiaries of the trust. She 
could only receive income or capital if the husband, as trustee, decided to pay it in his absolute discretion. 


(n) It is true that the object of a bare power of appointment has a right to be considered as a potential recipient of 
benefit by the trustees and a right to have his interest protected by a court of equity. If the wife’s argument 
was accepted, it could only be because the definition of property was given an extended meaning. It would be 
an extended meaning which would lead to a wholly unreasonable result. 


[o] Even if the wife's rights are property rights, they are not forms of property to which the proceedings were 
directed. The proceedings were directed to obtaining orders enabling the wife to gain access, directly or 
indirectly, to the assets of the trust. In those assets, she had no property. Where the enjoyment by the wife of 
the property of the trust after the 1983 instrument depended not on any decision by her, but on a decision to 
be made by the trustee in his absolute discretion, and the husband need not have remained either the trustee 
or her husband, there was no work for section 79 to do. 


Kiefel J: 


(p) Although forming part of the majority, Kiefel J based her judgment on the wife’s argument under section 85A 
of the Act. Her Honour agreed with Finn J’s position that the 1983 deed was effective such that, even if the 
1998 and 2002 transactions were set aside, that would not be sufficient. 


(q) Finn J was correct in finding that the 1983 deed was effective and a later cancellation by the parties to the 
deed could not alter the effectiveness of the release. 


(Ir) The settlement in this case may be regarded as having the requisite nuptial element within section 85A. There 
appears to be no reason why each disposition of property to the trust, from the time of the parties’ marriage, 
cannot be viewed as a separate trust created at that time, albeit on the terms of the trust. By virtue of section 
85A, no action was required on the part of the husband to make the payment ordered to the wife. 
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Where does Kennon v. Spry leave us? 


As referred to previously, much has been made of this decision in the context of the Court's treatment of trusts. 
However, some of the clarity that many practitioners had been hoping for from this decision is absent, particularly 
as a result of the different approaches adopted by the majority of the High Court. 


In particular, while the Full Court focused upon whether the property could be regarded as the husband's property 
(including whether the 1983 deed could be “undone” in some fashion to make him an eligible beneficiary of the 
trust], the High Court instead turned the focus on the question of whether either party to the marriage could, 
having regard to the 1983 deed which remained in place even though the 1998 and 2002 transactions were set 
aside, be seen to have a right of “property” in relation to the trust property. 


The difference is important, as the Full Court had approached the matter on the basis that, unless the 1983 deed 
could be “undone” in some fashion and the husband could regain a position where he could enjoy a beneficial 
entitlement to the trust property, the trust assets could not be treated as the husband's property. The High Court 
did not feel so constrained and determined the issue in relation to whether the property was “property of the 
parties to the marriage”. 


While there are differences between the approaches of French CJ and Gummow and Hayne JJ, those members of 
the majority of the High Court of Australia all agreed that it was sufficient for the wife to have, as a form of 
property, an equitable right to due consideration within the trust coupled with the husband’s power to appoint the 
trust assets to the wife. To this extent, this appears to extend the circumstances within which the Court may 
regard property the subject of a family trust as “property of the marriage”. That the High Court preferred to 
approach the matter having regard to the wife's property rights is particularly clear from the decision of Gummow 
and Hayne JJ when they referred to the trial Judge having attributed the value of the trust assets to the husband, 
noting that: 


“Wrongly attributing its value to the husband is irrelevant to the ultimate orders made.” 


However, a finding that trust property is “property of the marriage” is really only half the story and, in relation to 
the latter decision of Stephens v. Stephens [2009] FamCAFC 240 delivered on 24 December 2009, is the outcome of 
the second part of the story in relation to getting property out of a trust. 


Spry continues ... 


Undeterred by his failure before the Full Court and the High Court, Dr Spry {aka Stephens) continued in his efforts 
to avoid a payment to the wife by way of property settlement. Accordingly, the High Court decision was followed by 
a series of applications (and judgments) to the Court. 


The history of those applications is as follows: 


(a) On 30 January 2009, two of the parties’ daughters had lunch with the husband in a restaurant in Melbourne. 
The husband informed the children that he had sold his house, sold all of the trust shares and that he had the 
entire sale proceeds “in cash”. The husband produced a bag to the two children which contained a quantity of 
cash, which the husband said was $150,000. 


(b) The two daughters further alleged that the husband indicated that the sale of the home had settled and that 
he had the money. He stated that he was arranging a meeting of lawyers for the following week and that he 
would offer the wife cash of about $400,000. The daughters gave evidence that the husband then indicated 
that, if the wife did not accept that offer, she would “not get anything” as he would “disappear”. The daughters 
gave evidence that the father also said that, if he thought he was going to be caught, as an absolute last 
resort, he would “burn the money” and, in the worst case, if he was sent to jail “he would go to jail rather than 
see [the wife] get anything”. 


(c) The mother and daughters then arranged for a string of events involving what Coleman J referred to as 
“subterfuge” on 31 January 2009 to recover from the husband's home the cash monies which, upon counting, 
was in the amount of $4.442 million. The circumstances surrounding those events resulted in the husband 
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alleging that the funds had been “stolen” from him, and included a submission that the wife's part in that 
conduct disentitled her to the benefit of any of the funds. 


(d) On 1 February 2009, the wife brought an oral ex parte application before the Court seeking that the sum of 
$4.442 million be held by her solicitors as stakeholder. Those orders were granted by Watts J on an ex parte 
basis. 


(e] On 2 February 2009, the wife filed an application in the nature of enforcement of the trial Judge’s orders, 
particularly insofar as those orders required a payment to her of $2,034,362.18 from the husband. The wife 
also sought interest on the sum and for moneys to be set aside to satisfy the costs orders made or anticipated 
in her favour. By the time that this application was brought, the husband was acting on his own behalf. 


(f) The matter came on for hearing before Coleman J on 17 and 18 February 2009: 


(i) The husband did not provide any affidavits in the matter explaining how the funds came to be in his 
possession or otherwise in answer to the wife’s application for orders. However, he cross-examined 
the wife’s witnesses including his daughters. 


(ii) The husband, in response, sought orders that the moneys “stolen” from his home be paid to the 
children’s trusts, with the exception of $50,000 to be paid immediately to him to pay for legal and other 
expenses. He also sought that, pending that payment, the money be invested on behalf of each of the 
children’s trusts, with the exception of $779,000 on his behalf and $309,000 on behalf of the Spry 
Superannuation Fund. 


(iii) The husband agreed that the wife should receive the funds which he submitted belonged to him 
(totalling $1.038 million) but otherwise submitted that, by receiving that sum, the wife would have 
received all of his property except for some furniture and a motor vehicle. The husband therefore 
submitted that the wife’s remedy in relation to the balance of funds due to her was to issue 
proceedings in bankruptcy. 


liv) The issue for determination by Coleman J, therefore, was whether and to what extent the wife could 
receive the balance of the payment due to her ($996,000 odd) from the moneys that the husband 
submitted were not his “property” and which belonged to the children’s trusts. 


(v) The children did not oppose the orders sought by the wife. 
(g) His Honour considered the matter, including the following issues: 


(i) His Honour stated that the effect of the section 106B orders (in relation to the 1998 and 2002 
transactions) was to restore the wife as an object of the trust and to return to that trust property 
removed from it and settled upon the children’s trusts. His Honour noted that the husband has, at all 
material times, controlled all of the relevant trusts. 


(ii) It was open to the husband to file evidence explaining how the sum of $4.442 million came to be in his 
possession in cash. He could have explained the sources of those funds, but chose not to do so. 


(iii) Whatever the opposition of the husband to the relief sought by the orders, the Court could not make 
the findings of fact upon which the husband's opposition is predicated. The husband was in possession 
of the money. He evidenced an intention to deal with the money which was not consistent with the 
recognition of it being other than his to deal with as he pleased. In those circumstances, the husband 
bore the onus of establishing that the funds were not his. The failure to do so would permit the Court 
to conclude that funds of the amount sought by the wife were, on the balance of probabilities, the 
husband’s money. To the extent that they were not, and were trust assets, the wife was an object of 
that trust as a result of the trial Judge’s orders. 


(h) It is from this decision that two more proceedings then eventuated: 
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(i) Unsurprisingly, an application for a stay of Coleman J's orders pending an appeal to the Full Court (the 
husband having indicated his intention to appeal any orders contrary to his position to the High Court, 
if granted leave). 


(ii) The husband's appeal to the Full Court which was heard by the Full Court in Melbourne in early May 
2009 and further heard in December and judgment delivered on Christmas Eve 2009. 


12.3 It is the Full Court appeal, delivered again under the name of Stephens v. Stephens (supra) that now grapples with 
the question of what to do with the trust property in light of a finding that it is “property of the marriage”. 


12.4 There were a number of issues canvassed before the Full Court including the following, relevant for the purposes 
of this paper: 


(a) Whether the trial Judge erred in making a finding that assets of a trust could be used to satisfy the husband's 
personal obligation to make a payment to the wife by way of property settlement? 


(b) Whether the assets of the trust could be used to satisfy the wife’s entitlements in circumstances where the 
husband had legal control of the trust and the wife was an object of the trust, and what impact the parties’ 
divorce [which removed the wife as an object of the trust) had on the situation? 


(c) Whether a property order could be made attaching to assets of the trust? 


12.5 The decision of the Full Court provides a useful summary of each of the decisions in the matter leading up to the 
latest substantive Full Court of the Family Court decision, delivered on 24 December 2009. 


12.6 In essence, the Full Court summarised the matter as follows: 


“As a consequence of the dismissal by the High Court of the appeals, the Husband still had the obligation to pay 
$2, 182,302.00 to the Wife as part of her property settlement entitlement and interest on the amount at the rate 
prescribed by the Rules. However the position taken by the Husband, the Husband and Mr J as joint trustees of 
the X Stephens Trust, the Y Stephens Trust and the Z Stephens Trust (‘the three children’s trusts”) and the 
Husband as trustee of the W Stephens Trust is that the maximum amount that could ever be paid to the wife 
was $1,790, 108.15 being the value of the net assets of the Husband... The Wife contended that her entitlement 
could be satistied from the assets of the Trust.” 


12.7 The husband's position was therefore that the wife would never be able to obtain what was due to her because the 
payment for the sum of $2,182,302 was against the husband personally, and he had insufficient assets to pay that 
amount. His central argument was that the order did not attach to any trust assets and therefore those assets 
could not be accessed to satisfy the entitlement of the wife. In particular, the husband relied upon a statement of 
Gummow and Hayne JJ (at paragraph 138 of their judgment) as follows: 


“If the husband wishes to satisfy his obligations to the wife under order 4 by recourse to the augmented assets 
of the Trust then it is open to him to approach the court for an appropriate order to assist him in doing so. By 
such an order the court would provide the machinery whereby the Trust was to be administered as if the wife 
had not ceased to be the spouse of the husband, and there was an application by the husband as trustee of a 
stipulated sum in favour of the wife in pro tanto discharge of his obligation to her under order 4. It would be for 
the court to determine whether, putting aside the interests of the children of the marriage for the reasons 
already given, it was just and equitable to make the order having regard to the interests of any third parties who 
may also fall within the defined class of ‘beneficiaries ’.” 


12.8 On the basis of this statement, the husband submitted that an application would be required under the 7rustee Act 
1958 (Vic) by him as trustee, requiring a consideration of the interests of the beneficiaries of the trust. The 
husband made it clear that he had no intention of making such an application. 


12.9 In dealing with this issue, the Full Court considered various statements of the High Court in Kennon v. Spry 
(supra]. They noted that: 





© HopgoodGanim Lawyers August 2010 INGRAINED INTELLIGENCE 
Page 30 


Family law HopgoodGanim 


LAWYERS 





(a) Albeit by adopting different routes, the approach taken by Strickland J as the trial Judge and the majority of 
the Full Court was to treat the assets of the trust as the property of the husband. They noted that this was not 
accepted by the High Court. However, French CJ, Gummow and Hayne JJ considered whether or not the 
assets of the trust were “property of the parties to the marriage or either of them”. 


(b) In the circumstances of the case, the trial Judge had jurisdiction to include the assets of the trust in the pool 
of assets available for division. The trial Judge also had the power to make an order that took into account the 
inclusion of the assets of the trust. 


(c) In circumstances such as in this case, an order may be made for the payment of an amount on the basis that 
the assets of the trust are within the disposition of the party to the marriage who has power to appoint the 
assets of the trust, even if at the date when the property settlement power is exhausted the other party to the 
marriage by reason of a divorce no longer remains within the class of objects of the trust. Accordingly, the 
trial Judge could make an order that granted to one party an entitlement that exceeded the net individual 
property of the parties. 


12.10 The Full Court then had to consider the issue as to implementation of such an order. They posed the question: 


‘what should happen if it is necessary for the assets of the Trust to be attached to satisfy the property 
settlement entitlement of a party?” 


12.11 The Court observed that French CJ was of the view that such an order could be part of the section 79 order. 
However, they also noted that Gummow and Hayne JJ were of the view that, if the third party assets were of a 
discretionary trust, then it may be necessary to make an application of the kind that they outlined in their 
judgment. Their Honours concluded as follows [at paragraph 354): 


‘In this regard, we observe that although in the circumstances of this case Pt VIIIAA of the Act was rejected by 
Strickland J, all parties agreed that there was jurisdiction under that Part to make an order against assets of 
the Trust. In our view, this is correct and that it may be applied in circumstances where an order is sought that 
an entitlement under a property settlement order be satisfied out of the assets of a trust.” 


12.12 Part VIIIAA and its application have been considered separately, above. 

12.13 The Court continued on to say [at paragraphs 355 to 357): 
“In our view, it follows that an order may be made that enables an entitlement of a party to the marriage who is 
an object of a trust, or ceased to be an object by reason of divorce, to be satisfied out of the assets of the trust. 
Put another way, an order may be made that enables a party to the marriage who is in control of the trust to 


satisty his or her personal liability to the other party to the marriage who /s an object of the trust from the 
assets of the trust. 


/n our view, what happened was clearly in accordance with what Gummow and Hayne JJ said at [138] to [139]. 


/t follows that we are of the view that in the circumstances It was within jurisdiction and power for Coleman J to 
make orders that attached to assets of the Trust.” 


12.14 The Court continued on to consider a number of issues arising out of the convoluted history of the matter, which 
are not relevant for the purposes of this paper. 


12.15 Subsequent to this decision, Dr Spry has continued his “crusade” (for want of a better term) as follows: 


(a) It appears that he has filed an application for special leave to appeal to the High Court in relation to the 
judgment delivered on 24 December 2009. 


(b) He has filed an application for a stay of the orders pending his special leave application which was determined 
by the Full Court in February of this year. 





© HopgoodGanim Lawyers August 2010 INGRAINED INTELLIGENCE 
Page 31 


Family law HopgoodGanim 





12.16 


12.17 


12.18 


12.19 


12.20 


12.21 


LAWYERS 


(c) Arising out of an application made by the husband and heard in May 2009, Strickland J delivered reasons for 
judgment in March of this year in relation to whether he should disqualify himself from hearing the matter on 
the grounds of bias. That application was dismissed. 


In the meantime, where does the latest “episode” of this matter leave us? Certainly, it leaves those parties who 
are seeking a payment from property of trusts in a stronger position. For example, it may be compared to the 
earlier decision of BP and KS*, a first instance decision of Warnick J which we have already briefly considered, 
above. In that case, the wife sought to enforce the terms of a section 87 maintenance agreement. She sought 
orders that transferred the shares in the trustee company so that she could become the trustee of the trust, 
amend the trust as required and obtain for her benefit the assets of the trust. 


When the matter came on before Warnick J, his Honour found that: 


(a) The wife sought to become the trustee of the trust solely for the purpose of obtaining for herself the assets of 
the trust. 


(b) The wife had pre-determined that, if she was placed in control of the trustee, then she intended to distribute 
all [or some) of its capital to herself. 


(c) The wife should have served her application on the beneficiaries of the trusts. 


His Honour dismissed the wife's application, finding that she had moved beyond facilitating the terms of the 
section 87 agreement, or even having an expectation of what may occur if she was put in a position of control, to 
pre-determining the issue and the capital distributions that she intended to make. In this respect, his Honour 
stated that: 


“There are a number of Family Court cases in which findings were made that the capital of discretionary trusts 
was either property’ of a person who could control the trust or the de facto property’ of such a person. While 
such findings might imply to leave the court at liberty to deal with that property as the court sees fit, this is not 
necessarily so.” 


Both the decision of Stephens [2009] (supra) and the implementation of Part VIIIAA after this decision may well 
mean that the distinction between whether a person has an expectation, or merely wishes to facilitate orders, as 
opposed to having a clear intention to take certain steps, may well not be an issue. Following the Full Court’s 
decision of Christmas Eve 2009, it also appears that the concern expressed by Warnick J about the possibility of 
the court dealing with property “as it sees fit” has been lessened. 


And in what is hopefully the final word in the Kennon v. Spry saga, the High Court was called upon to consider Dr 
Spry’s application for special leave to appeal from the Full Court's decision in Stephens (supra) on 30 July 2010. 


On that occasion, the matter came before Heydon and Kiefel JJ. Dr Spry challenged the Full Court's decision in 
Stephens (supra) on a number of grounds, including as follows: 


(a) Dr Spry challenged the orders of the Full Court that funds of the ICF Spry Trust be utilised to satisfy various of 
his personal obligations to the wife (including the principal payment required to be made to her, costs orders 
and interest) including on the grounds that the Full Court had relied upon statements of Gummow and Hayne 
JJ which were taken out of context and were only obiter. 


(b) Insofar as several members of the High Court had referred to the husband having the ability to bring an 
application to the Court to authorise application of assets of the trust to his personal obligations (such as 
under section 63 of the 7rustee Act (Vic) (and the husband not wishing to do so), there was nothing in the 
judgments of the High Court which obliged him to make such an application. 


(c) The trust in question was not a sham and regard therefore had to be had to the other potential beneficiaries. 


53 (2003) FLC 93-157 
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12.22 Having regard to those matters, Dr Spry sought special leave to appeal to the High Court based on the premise 
that the principal issue was a question of the breadth of the powers of the Family Court which had not been 
decided by the Court and accordingly should be dealt with. 


12.23 Dr Spry was unsuccessful on all counts. In a judgment delivered by Heydon J, the Court found, in apparent support 


of the Full Court's decision in Stephens that, whether or not any of the issues relied upon by Dr Spry were correct, 
“there is no reason to suppose that the actual orders of the court below were incorrect”. 


13. What else can a third party do? 
13.1 Although it appears that the Court's ability to deal with issues surrounding third parties’ involvements in family 
law matters is at its highest in a long time, there remain circumstances where practitioners will need to consider 


matters beyond those already addressed. These include: 


(a) The ability of a third party to intervene in proceedings after they have been concluded under sections 79A or 
90SN of the Act (or its equivalent in relation to binding financial agreements, sections 90K or 90UM). 


(b) Applications to intervene under section 79(10) and 92 of the Act {which we have dealt with, above]. 
(c) Section 85A of the Act. 
Section 85A 

13.2 One provision of the Act that has gained greater prominence since the delivery of the High Court’s decision in 
Kennon v. Spryis section 85A of the Family Law Act, relied upon by Kiefel J in her decision. Although a member of 
the majority, Kiefel J disagreed with the basis upon which the remaining members of the majority determined the 
matter and instead relied upon section 85A. 

13.3 Section 85A is not an independent source of power. It is, however, an ancillary power which, if the circumstances 
described in the section are met, provides to the Court a potentially wide power to make orders in relation to 
property dealt with by ante-nuptial or post-nuptial settlements. 

13.4 Section 85A provides as follows: 

“(1) The court may, in proceedings under this Act, make such order as the court considers just and equitable 
with respect to the application, for the benefit of all or any of the parties to, and the children of, the 
marriage, of the whole or part of the property dealt with by ante-nuptial or post-nuptial settlements made 


in relation to the marriage.” 


(2) In considering what order (if any] should be made under subsection [1], the court shall take into account 
the matters referred to in sub-section 79(4] so far as they are relevant. 


(3) A court cannot make an order under this section in respect of matters that are included in a binding 
financial agreement.” 


13.5 The elements of a section 85A application are, therefore: 
(a) there must be a settlement; and 
(b) the settlement must be “made in relation to the marriage”. 


13.6 Prior to Kennon v. Spry, there have been a number of authorities, extending back for a significant period of time, 
considering what constitutes a “settlement”. For example: 


(a) In 1960, the High Court considered the use of the word “settlement” in relation to the precursor to section 
85A, being section 9 of the Matrimonial Causes Act 1875 (Qld) and whether or not a transfer of land into the 
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joint names of a husband and wife was a settlement. In Dewar v. Dewar™, the High Court found that a transfer 
to joint names of a property could be a “settlement” within the meaning of the Act, there being some fetter 
upon the alienation of the entirety of the land. That is, the land had not been gifted absolutely but the recipient 
was bound by the fact that the land was held in joint names and subject to the laws of survivorship, for 


example. 


In Meller v. Meller”, the Court again was prepared to adopt a wide interpretation of the word “settlement” and 
was Satisfied that a settlement of property necessarily included a gift which gives to the beneficiary a less 
than absolute interest in the property. A settlement may also involve the concept of property held in 
succession or where the enjoyment of the property is postponed. 


By contrast, an outright gift of property will not be a settlement (see, for example, Prescott v. Fellows”, 
followed by Barblett J in Green v. Green” where his Honour accepted that an unqualified transfer of property 
from one spouse to another was not a “settlement” of property. His Honour stated that: 


“It seems that if the payment or transfer to a spouse is in the nature of a continuing provision’ it is a 
settlement for the purposes of this section. If there are periodical payments to be made then 
identification as a ‘settlement’ is easy though it may not be a settlement in form. A settlement as 
interpreted is not confined to an agreement to provide periodical payments.” 


In that case, an unqualified payment of $25,000 by the husband to the wife was a gift and not a settlement. 


In Kennon v. Spry, Kiefel J noted [at paragraph 210) that: 


‘A nuptial ‘settlement’ of property does not equate with the term as conveyancers would understand it. It may 
have in common with such settlements a disposition of property for the purposes of regulating the enjoyment of 
the settled property and it may provide for succession. It limits the alienation and transferability of the property. 
/t cannot involve an absolute interest in property, given that the statutory provisions referred to give the courts 
power to vary it. The form that a settlement takes has not been regarded as of importance, rather it is 
necessary that it provide for the financial benefit of one or other of the spouses. It may imply some kind of 
continuing provision for them. Beyond these characteristics, no definition of a settlement is possible. 


Necessarily the settlement spoken of must have the ‘essential character’ of being nuptial. In the past, 
settlements made in consideration of a marriage were commonly made by others, such as a member of the 
families concerned, upon one of the parties to the marriage. This may account for the language employed by the 
English provision which refers to a settlement “on the parties whose marriage is the subject of the decree”. In 
more recent times a settlement has been applied to a wide variety of dealings with property by the parties to the 
marriage in making provision for their or their family's benefit. The provision respecting the parties and their 
family may provide a ‘nuptial’ element.” 


13.8 Her Honour therefore emphasised the requirement that the settlement must have the essential characteristic of 
being “nuptial”. Her Honour then considered this issue in some detail, particularly having regard to the 
submission from the trustees which she summarised as follows: 


“The point made by the trustees is that it is not sufficient that Dr Spry had in mind the prospect of his future 
marriage and children of that marriage, as he did, when he settled the Trust orally in 1968. Cases dealing with 
the English provisions have made it plain that the settlor must have in mind the marriage in question for the 
settlement to qualify as ante nuptial. In Joss v. Joss it was explained that a settlement made before the 
marriage, but not in relation to the particular marriage, is not within the section because the particular 
marriage must be a fact of which a settlor takes account in making the settlement.” 


54 (1960) 106 CLR 170 
55 (1967) 10 FLR 12 
56 [1958] P 260 

5 91985) FLC 91-645 
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13.9 Her honour, however, formed the view that the words “made in relation to the marriage” may require a less direct 
connection between the settlement and the marriage than did the English provision. She opined that the question 
remained as to what degree of connection was necessary before the settlement assumed the nuptial 
characteristic necessary and what relationship must be established between the settlement and the marriage for 
that characteristic to exist. In a recent paper”, Tim North SC summarised her Honour’s reasons in this respect as 
follows: 


e The expression is wide and of general import and should not be read down absent a compelling reason. 
e The words are prima facie broad and designed to catch things that have a sufficient nexus to the subject. 
13.10 Her Honour went on to say that: 


“Property which the court is intended to deal with extends beyond property in which the parties have a legal 
interest. By the wife meaning given to the term ‘settlement’ in this context, it is sought to give the court power 
to deal with all property held for the use and benefit of the parties to the marriage and which may represent an 
accumulation of their assets in the course of the marriage. The purpose of s85A is to ensure that, since the 
previous arrangements for the property cannot continue, the property is applied equitably to the benefit of the 
parties, or the children. Whether a disposition or other settlement qualifies as an ante-nuptial (or post-nuptial/ 
settlement made in relation to the marriage is informed by these purposes, rather than by reference to 
authorities dealing with statutes employing different language and having purposes which cannot be regarded 
as wholly the same.” 


13.11 Her Honour accordingly determined that the property held within the ICF Spry Trust had fallen within the court's 
power under section 85A. Her honour found that: 


(a) Each of the features necessary to render the trust settled property within section 85A was present in the case. 


(b) “Settlement” is to be given a broad meaning consonant with the intention of section 85A to bring discretionary 
family trusts within the ambit of the Act. 


(c) “Property” is to be read as including those assets to which the parties have contributed throughout the course 
of their marriage and which are held for their use and benefit. 


(d) The trust assets constitute property, much of which was obtained by the parties’ contributions throughout the 
marriage. The assets therefore attract the operation of section 85A. 


(e) On each occasion that property transferred to the trust, the parties dealt with their property and effected 
settlements within section 85A. 


13.12 Further, her Honour then departed from earlier authority of the Family Court in determining the nexus required 
between the settlement and the particular marriage, having regard to the words “in relation to the marriage” in 
section 85A. Her Honour stated that: 


“Section 85A(1/... is intended to apply to settlements whether they occur before or during marriage. The 
essential requirement of the section is that there be a sufficient association between the property, the subject of 
the settlement and the marriage, the subject of the proceedings. It does not require that a settlement made 
prior to marriage be directed to the particular marriage at the point that it is made. It is sufficient ... that the 
association ... be present when the court comes to determine the application of the property settled under 
section s85A(1)...”. 


58 “ Spry v. Kennon: The Last Word” (2010) 21(1) AJFL 15 
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13.13 This is a distinction from, for example, the earlier decisions such as: 


(a) In Knight v. Knigh€’, where Nygh J said that a settlement cannot be described as being in relation to a 
marriage if persons outside of the marriage are substantial potential beneficiaries. Accordingly, in that case a 
discretionary trust under which a husband's parents ranked equally with the parties to the marriage and their 
children as members of the class of primary beneficiaries was not a nuptial settlement. See also the decision 
of McCall J in Toohey v. Toohey? where his Honour concluded that a discretionary trust where a wide range of 
beneficiaries were included could not be a settlement in relation to marriage if persons outside the marriage 
were substantial beneficiaries. 


(b) In Turnbull and Turnbulf', Baker J determined that the following elements were necessary before the 
settlement could be “nuptial”: 


li) The settlor must have brought the settlement into existence because of a particular marriage. 
(ii) The marriage must be subsisting with a reasonable expectation that it will continue. 


(c) In Public Trustee of South Australia v. Keays, the Full Court stated that the test was to enquire whether the 
settlement was “consequential upon or incidental to the marriage”. In that case, involving a settlement to the 
husband arising from an injury, the Court concluded that the payment was not a settlement in relation to the 
marriage but a settlement as a “former employee who has been totally and permanently disabled”. 


13.14 In Kennon v. Spry, Kiefel J did not feel that it was necessary to constrain the reading of section 85A to that extent 
that concluded that the construction of the Act was better served by regarding each disposition of property to a 
trust as a separate settlement. Her Honour stated that: 


“A settlement coming within the section may take many forms so long as it has the essential characteristics 
earlier spoken of. ... The settlement must be associated with the marriage ... the necessary association will 
often by provided by the allocation of property into a trust or other fund and by the provision the settlement 
makes for the benefit of the parties to the marriage, or their children.” 


13.15 In relation to the trust in question, the ICF Spry Trust, her Honour was of the view that, so far as the trust was 
concerned, the inclusion of the husband's sisters and their issue as beneficiaries did not deny the nuptial element 
that otherwise existed. She found that the “nuptial element” could be readily seen by the contributions made by 
the parties to the marriage to the trust and the holding of property for their benefit. She concluded that the fact 
that other beneficiaries may have received some benefit from the trust did not detract from its essential character. 


13.16 Where does this leave us? There appears little doubt that a trust is a “settlement” within the meaning of section 
85A. /f the wider interpretation to the necessary nuptial element favoured by Kiefel J is adopted, then it would be 
difficult to avoid the impost of section 85A in many cases, should that provision be required. Accordingly, 
practitioners cannot ignore section 85A and it appears that Kiefel J’s judgment, if it finds favour, will breathe new 
life into an otherwise little used provision. 


Section 79A and section 90SN 


13.17 It is beyond the scope of this paper to consider in detail the various authorities in relation to section 79A. Third 
parties are, however, provided with protection by section 79A and section 90SN including creditors and bankruptcy 
trustees because the court may set aside an order on the application of any person affected by an order made 
under section 79 or 90SM of the Act. 


5 (1987) FLC 91-854 
6 (1991) FLC 92-244 
61 (1991) FLC 92-258 
82 (1985) FLC 91-651 





© HopgoodGanim Lawyers August 2010 INGRAINED INTELLIGENCE 
Page 36 


Family law HopgoodGanim 


LAWYERS 





13.18 The court has held that a failure of a party seeking orders affecting property to notify a person who might be 
affected may constitute a miscarriage of justice under section 79A“. For example, in Official Trustee in Bankruptcy 
v. Bryan and the Estate of Christine Ann Gatenbyo4, the Court considered a husband and wife who wilfully failed to 
disclose the existence of two creditors in an application for consent orders in 1992. Young J found that the failure 
to disclose the existence of the creditors to the court at the time that they applied for the orders amounted to a 
suppression of evidence and the orders were set aside. 


Section 106B 


13.19 Section 106B provides an avenue for the court to set aside or restrain the making of an instrument of disposation 
of or on behalf of or in the interest of a party which is made or proposed to be made ot defeat an existing or 
anticipated order, or which is likely to defeat any such order, irrespective of intention. 


13.20 Section 106B has, accordingly, the potential to significantly impact upon a third party in circumstances where that 
party may be the beneficiary of such a disposition made by a party to the marriage. Section 106B(3) does, however, 
provide that the court must have regard to the interests of, and shall make any order proper for the protection of, 
a bona fide purchaser or other person interested. 


13.21 Section 106B is also not limited to applications made by parties to the proceedings. Under section 106B(4AA], an 
application made by made under the section by a party, a creditor or any other person whose interests would be 
affected by the making of the disposition. 


14. Conclusion 


14.1 Many commentators have suggested that the court’s powers to deal with third party interests are at their highest 
for many years. Certainly, this appears to be the case, particularly having regard to the following: 


(a) the introduction of Part VIIIAA; 
(b) the expansive definition of property adopted by the High Court in Kennon v. Spry; 


(c) the expansive view of the Court's ability to deal with trust property as enunciated by the Full Court in Stephens 
v. Stephens (2009); and 


(d) the wider view adopted by Kiefel J of section 85 A in Kennon v. Spry. While this is not a majority decision, it has 
been suggested by Tim North SC65, that Kiefel J's view may well be supported by other members of the 
majority in that case. 


14.2 Whatever the source of power, the court does have an extended armoury at its disposal. For parties to proceedings 
seeking to assert that third party interests are affected, then they will likely face a stricter approach by the court in 
the determination of such claims. 


14.3 As for the Dysfunctional Family Trust, it will no doubt remain dysfunctional, no matter what the outcome of those 
proceedings... 


The contents of this paper are not intended to be a complete statement of the law on any subject and should not be used as a substitute 
for legal advice in specific fact situations. HopgoodGanim cannot accept any liability or responsibility for loss occurring as a result of 
anyone acting or refraining from acting in reliance on any material contained in this paper. 


83 Official Trustee in Bankruptcy v. Donovan (1996) FLC 92-703. 
(2006) FLC 93-258 
8 “Kennon v. Spry: The Last Word” (2010) 21(1) AJFL 15 





© HopgoodGanim Lawyers August 2010 INGRAINED INTELLIGENCE 
Page 37 


